FORM C

REQUEST FOR ACCESS TO RECORD OF PRIVATE BODY

(Section 53(1) of the Promotion of Access to Information Act, 2000 (Act No. 2 of 2000))
[Regulation 10]

A. Particulars of private body 

The Head:   Liberty Holdings Limited
Group Privacy Officer 

PO Box 10499 

Johannesburg 

2000 

Tel: +27 11 408 3810 

E-mail: privacy@liberty.co.za
B. Particulars of person requesting access to the record 

a) The particulars of the person who requests access to the record must be recorded below. 

b) Furnish an address and/or fax number in the Republic to which information must be sent. 

c) Proof of the capacity in which the request is made, if applicable, must be attached. 

Full names and surname/Organisation name: South African History Archive (SAHA)
Identity/Registration number: Non-Profit Trust No. 2522/93

Postal address: P.O. Box 31719, Braamfontein, 2017




Fax number: +27866491491



Telephone number: +27117182563



E-Mail Address: foip@saha.org.za

SAHA Reference Number:
Capacity in which request is made, when made on behalf of another person: 

C. Particulars of person on whose behalf request is made

	This section must be completed only if a request for information is made on behalf of another person. 


Full names and surname:





Identity number: 



D. Particulars of record 

a) Provide full particulars of the record to which access is requested, including the reference number if that is known to you, to enable the record to be located. 

b) If the provided space is inadequate please continue on a separate folio and attach it to this form.  The requester must sign all the additional folios. 

1.
Description of record or relevant part of the record:

Request for copies of all any records related to FBS’s dealings with Liberty Holdings Limited, in particular:
1. All policies, directives, guidelines, orders, or similar records related to the submission of requests for the deregistration of pension funds administered by Liberty and made by Liberty Holdings Limited, or parties contracted by Liberty Holdings Limited, to the FSB between 2007 and 2014.
2. Copies of any and all records, or part of records related to Liberty’s accounting for financial provisions for dormant and/or inactive pension funds of which Liberty was the administrator.
3. Copies of any and all insurance policies issued by Liberty to wholly underwritten pension funds of which Liberty was the administrator.
4. A copy of the report dated 8 February 2012 by KPMG on its investigation into the merits of the allegations made by Michelle Mitchley to the FSB in 2011 in regard to the conduct of Liberty employees and contractors and FSB employees;
5. A copy of each report by Liberty to the FSB/FSCA on the conduct of Liberty’s

‘Backlog Project’.
2. Reference number, if available: 
3.        Any further particulars of record: 

E.
Fees

(a) A request for access to a record, other than a record containing personal information about yourself, will be processed only after a request fee has been paid. 

(b) You will be notified of the amount required to be paid as the request fee.

(c) The fee payable for access to a record depends on the form in which access is required and the reasonable time required to search for and prepare a record. 

(d) If you qualify for exemption of the payment of any fee, please state the reason thereof.  

Reason for exemption from payment of fees:
F.
Form of access to record 

	If you are prevented by a disability to read, view or listen to the record in the form of access 

provided for in 1 to 4 hereunder, state your disability and indicate in which form the record is required. 

	Disability: 
	Form in which record is required: 

	Mark the appropriate box with an “X”.

NOTES:

(a) Your indication as to the required form of access depends on the form in which the record is available.

(b) Access in the form requested may be refused in certain circumstances.  In such a case you will be informed if access will be granted in another form. 
(c) The fee payable for access to the record, if any, will be determined partly by the form in which access is requested.

	1.  If the record is in written or printed form- 

	 X
    
	Copy of record*
	
	Inspection of record

	2.  If record consists of visual images-

      (this includes photographs, slides, video recordings, computer-generated images,        

      sketches, etc).

	
	view the images 
	X 
	copy of the images*
	
	transcription of the images*

	3.  If record consists of recorded words or information which can be reproduced in sound-

	
	Listen to the soundtrack (audio cassette)
	X
	transcription of soundtrack*

(written or printed document)



	4. If record is held on computer or in an electronic or machine – readable form-

	
	Printed copy of record*
	X
	Printed copy of derived from the record*
	
	copy in computer readable form*

(stiffy or compact disc)

	* If you requested a copy or transcription of a record (above), do you wish the copy or transcription to be posted to you?
A postal fee is payable. 
	YES 
	NO

  X

	Note that if the record is not available in the language you prefer, access may be granted in the language in which the record is available. 

	In which language would you prefer the record? English


G.
Particulars of right to be exercised or protected 

	If the space provided is inadequate, please continue on a separate folio and attach it to this form.  The requester must sign all the additional folios. 


1.
Indicate which right is to be exercised or protected:


The records requested are for the exercise or protection of the right of access to information and the right to receive a pension.
2.
Explain why the record requested is required for the exercise or protection of the aforementioned right:


Right of Access to Information

Section 32 of the Constitution stipulates that everyone has the right to any information that is held by another person that is required for the exercise and protection of any rights. Section 50 of the Promotion of Access to Information Act 2 of 2000 (PAIA) gives effect to Section 32 of the Constitution, and states that a requester must be given access to any record of a private body if that record is required for the exercise or protection of any rights. 

In addition, Section 70 of PAIA requires mandatory disclosure in the public interest which states:

“Despite any other provision of this Chapter, the head of a private body must grant a request for access to a record of the body if the disclosure of the record would reveal evidence of a substantial contravention of, or failure to comply with, the law; or imminent and serious public safety or environmental risks and the public interest in the disclosure of the record clearly outweighs the harm contemplated in the provision in question.”

SAHA is a non-profit organization that operates in the interests of the community, including pensioners and other beneficiaries. The records requested could reveal risk to pensioners and vulnerable members of the public as a result of non-compliance with pension related legislation. Specifically, Section 13(b)(5) of the Pension Funds Act, which creates an obligation for fund administrators to endeavour to avoid conflict between the interests of the administrator and the duties owed to the fund. There is therefore a risk that there was a substantial contravention and/or failure to comply with the law in the manner in which the pension funds were handled. There is also an unquestionable public interest in the lawful administration of pension funds held by Liberty Holdings Limited, which outweighs any justification for keeping the requested records concealed from public scrutiny. Therefore, failure to grant SAHA access to the required documents may result in non-compliance of section 70 of PAIA. 

Right to Receive a Pension

The Constitutional Court has acknowledged that receiving a pension is a right in South Africa. The right to receive a pension is protected domestically through Section 7(2) of the Constitution as regulatory decisions affecting pensioners have the ability to affect their right to dignity and property. The Older Persons Act also mandates the respect, protection and promotion of the rights of older persons at Section 4(2) and explicitly includes the right to “participate in activities that enhance his or her income generating capacity” at Section 7(d). 

Furthermore, the right to receive a pension is recognized in international law, which according to the South African Constitution at Section 233, must be considered when interpreting domestic legislation. The right to a pension internationally finds expression in the International Covenant on Economic, Social and Cultural Rights as well as the SADC Charter of the Fundamental Social Rights. The Constitutional Court has also iterated its commitment to upholding domestic legislation that is consistent with international law in Glenister v President of the Republic of South Africa and Others. Access to the requested records will allow the requester to ascertain whether adequate steps have been taken to protect the best interests of pensioners and other beneficiaries that have been unable to access their benefits. 

With the ‘Cancellations Project’, described in Hunter v Financial Sector Conduct Authority and Others, and in wider media, there is a deep concern for the welfare of pensions for current and future generations and the public has a right to know how the matters are being handled. These records will provide the public a substantial advantage in exercising their right to receive a pension and restore faith in lawful administration of said funds. The contents of these records are of vital importance to pensioners, other beneficiaries, and members of the public who entrust their pension funds with fund administrators such as Liberty Holdings Limited. 

In the circumstances and for the reasons set out above, the required documents are reasonably required for the exercise or protection of one or more of the rights described herein.
H.
Notice of decision regarding request for access 

	You will be notified in writing whether your request has been approved/denied.  If you wish to be informed thereof in another manner, please specify the manner and provide the necessary particulars to enable compliance with your request. 




How would you prefer to be informed of the decision regarding your request for access to the record? IN WRITING via email to foip@saha.org.za
Signed at Johannesburg this 14 day of December 2018.
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SIGNATURE OF REQUESTER 

Ms. Amilah Abd-Al-Rashid (Legal Officer)

South African History Archive (SAHA)
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