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iN THE HIGH COURT OF SOUTH AFRICA
(KWAZULU-NATAL DIVISION, DURBAN)

In the matter between: REE&EMTHE HIGH G
WLONATAL HIGH COURT
SOUTH DURBAN COMMUNITY 2015 -04- 2 ¢ (48)

ENVIRONMENTAL ALLIANCE Pt TS SHE OF SOUTH armica

r-.: ALS Wi X54314, DU R o 400,

[GRIFFIER iy N DIE AGGGGERE Gl
VAAL ENVIRONMENTAL JUSTICE ALLIANCE

First Applicant

econd Applicant

and

THE DEPUTY INFORMATION OFFICER:
ETHEKWINI METROPOLITAN MUNICIPALITY First Respondent

THE SPEAKER: ETHEKWINI METROPOLITAN
MUNICIPALITY Second Respondent

ENGEN PETROLEUM LIMITED Third Respondent

SHELL AND BP SOUTH AFRICAN
PETROLEUM REFINERIES (PTY) LIMITED Fourth Respondent

NOTICE OF MOTICN

TAKE NOTICE that the Applicants intend to make an application to the above

Honourable Court for an order in the following terms:

1. The decisions of the First and Second Respondents to refuse the
Applicants' requests for access to information dated 10 April 2013 and 29
October 2014 in terms of the Promotion of Access to Information Act 2 of

2000 are declared to be unlawful and unconstitutional.
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2. The refusals by the First and Second Respondents of the Applicants’

requests are reviewed and set aside.

3. The First and Second Respondents are directed to supply the Applicants
with a copy of the requested records within 15 (fifteen) days of the granting

of this order.

4. The First and Second Respondents, and any other Respondent that
opposes this application, shall pay the costs of this application, including the

costs of two counsel.

5. Further and/or alternative relief.

TAKE NOTICE FURTHER that the accompanying Founding Affidavit of
DESMOND D’SA, and the annexures thereto, will be used in support of this

application.

BE PLEASED TO TAKE FURTHER NOTICE that the Applicants have appointed
the address of their correspondent attorney, detailed below, as the address at
which it will receive notice and service of all process in these proceedings,
alternatively the electronic and facsimile addresses of the applicants’ attorneys

detailed below.

BE PLEASED TO TAKE FUTHER NOTICE that:

(a) Notice of intention to oppose this application must be given within 15
(fifteen) days after receipt hereof and must contain an address within 8
(eight) kilometres of the Court to which this application is brought, where

notice and service of documents will be accepted.
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(b) Answering affidavits, if any, must be filed within 15 (fifteen) days after

service of the notice of intention to oppose this application.

(c) In default of your complying with rule 3(5) of the Rules of Procedure for
Application to Court in terms of PAIA, the Applicant may request the clerk of
the court or the registrar as the case may be, to place this application before
the Court for an order in terms of section 82(b) of PAIA.

(d) In default of your delivering a notice of intention to oppose, the matter will
without further notice, be placed on the roll for hearing after the expiry of the
period mentioned in paragraph (a) above, on a date fixed by the clerk of the
court or the registrar as the case may be, in terms of rule 3(6) of the Rules

of Procedure for Application to Court in terms of PAIA.

23 June 221S

. W
DATED at _ DYEBAN on this the _2C ' day of April
2015.

TR/E%; ENVIRONMENTAL RIGHTS

Applicant’s attorneys

1 Scott Road
Observatory

Cape Town

Tel: 021 447 1647

Fax: 086 730 9098
Email: rhugo@cer.org.za
Ref: Robyn Hugo

c/o LEGAL RESOURCES CENTRE
N240 Diakonia Centre
20 Diakonia Avenue



TO:

AND TO:

AND TO:

AND TO:

The Deputy Information Officer
€Thekwini Metropolitan Municipality
City Hall

263 Pixley KaSeme Street

Durban

Tel: 031 311 2100

The Speaker

eThekwini Metropolitan Municipality
City Hall

263 Pixley KaSeme Street

Durban

Tel: 031 311 2025

Engen Petroleum Limited
465 Tara Road

Bluff

Durban

Tel: 031 460 3911
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Durban

Tel: 031 301 7572

Fax: 031 3042823

Email: anneline@lrc.org.za

Ref: Anneline Turpin

Shell and BP South African Petroleum Refineries (Pty) Limited

1 Refinery Road
Prospecton
Durban

Tel: 031 480 1911



AND TO: The Registrar
KwaZulu Natal High Court, Durban



AND TO: The Registrar
KwaZulu Natal High Court, Durban



iN THE HIGH COURT CF SOUTH AFRICA

(KWAZULU-NATAL DIVISION, DURBAN)

In the matter between:

SOUTH DURBAN COMMUNITY
ENVIRONMENTAL ALLIANCE

VAAL ENVIROMMENTAL
JUSTICE ALLIANCE

and

THE DEPUTY INFORMATION OFFICER: ETHEKWINI
METROPOLITAN MUNICIPALITY

THE SPEAKER: ETHEKWINI METROPOLITAN
MUNICIPALITY

ENGEN PETROLEUM LIMITED
SHELL AND BP SOUTH AFRICAN

PETROLEUM REFINERIES
(PTY) LIMITED

CASE NO:

First Applicant

Second Applicant

First Respondent

Second Respondent

Third Respondent

Fourth Respondent

FOUNDCING AFFIDAVIT

I, the undersignhed —

DESMOND D’SA

do hereby make oath and say that -

1. | am an aduit male and the Co-ordinator of the first applicant. | am duly

authorised to depose 1o this affidavit on behalf of the applicants.

\?
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The facts set out in this affidavit are within my personal knowledge, except

where the context indicates otherwise, and are true and correct.

Where | make submissions of a legal nature, | do so on the advice of my legal

representatives, which advice I believe to be true and correct.

INTRODUCTION AND OVERVIEW

This is an application brought in terms of s 78(2) of the Promotion of Access

to Information Act 2 of 2000 (“PAIA”) to set aside the refusal by the

eThekwini Metropolitan Municipality’s deputy information officer (the first
respondent) and the Municipality’s internal appeal authority (the second

respondent) of two requests for information made by the applicants.

The applicants requested access to the atmospheric emission licences
(“AELs™), and compliance reports reiating to those licences, of the two
petroleum refineries situated in the eThekwini Municipality: the Engen refinery
(owned and operated by the third respondent) and the SAPREF refinery

(owned and operated by the fourth respondent).

The Engen and SAPREF refineries are required to have AELs under the
National Environmental Management: Air Quality Act, 2004 (“NEMAQA™),
because they conduct “listed activities” (in terms of s 21 of NEMAQA), which
are reasonably believed to result in harmfui atmospheric emissions. The
NEMAQA provisions requiring an AEL for listed activities (in terms of s 22 of

NEMAQA) came into operation on 1 April 2010.
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Prior to that, the Enger and SAPREF refineries were required to have
registration certificates for the conduct of “scheduled processes” under the
Atmospheric Pollution Prevention Act 45 of 1965 ("APPA™). The registration
certificates issued under the APPA remained valid until 1 April 2014. The
APPA has been repealed by the NEMAQA, and its provisions are no longer

operative.

The metropolitan and district municipalities are generally charged with
impiementing the atmospheric emission licensing system and performing the
functions of the licensing authority. The applicants accordingly directed their
information requests to the eThekwini Municipality, as the licensing authority

for the Engen and SAPREF refineries.

The eThekwini Municipality’s designated information officer refused both- of
the applicants’ requests for information on the grounds of s 36(1)(a),(b) and
(c) of PAIA. The refusals were upheld on appeal by the second respondent,

on the grounds of s 36(1 )(@) and (b) of PAIA.

The second applicant also directed a PAIA request for the same information
to Engen and SAPREF, but no response was forthcoming from Engen and the

request was refused by SAPREF.

Accordingly, the iinternal appeal process provided for in s 74 of PAIA has been

exhausted, as have all other avenues for obtaining the requested information.

The structure of this affidavit is as follows:

T
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12.1  The parties:
12.2  Standing and jurisdiction:
12.3  The laws regulating air pollution in South Africa;
12.4  The factual background;
12.5  The PAIA requests;
126  The grounds of refusal; and
12.7  The public interest override under s 46 of PAIA.

THE PARTIES

13. The first applicant is the SOUTH DURBAN COMMUNITY

ENVIRONMENTAL ALLIANCE of 224 Austerville Drive, Austerville, Kwa-

Zulu Natal (“SDCEA”").

13.1

SDCEA is a non-profit, environmental justice organisation based in
south Durban. It was formed in 1996 and is made up of 16 affiliate
organisations. SDCEA engages in lobbying, reporting and
researching industrial incidents and accidents in the south Durban
area. It aims to help create awareness in the community around the
health issues that confront the community members on a daily basis,

and to fight to improve air quality within the area.
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14.

13.2

13.3

S
In terms of its constitution, SDCEA aims, inter alia, to service the
common interests of participating civil society organisations in the
south Durban area; to provide a common structure through which
different sectors of civil society can explore, strengthen and promote
matters of common interest relating to environmental justice and
sustainable development; and to create a culture of environmental
justice and sustainability. A copy of its constitution is attached as

“DD1 ”-

SDCEA is registered under the Non-Profit Organisations Act 71 of
1897 with NPC number 028-964. By virtue of SDCEA’s status as a
registered non-profit organisation, it is an independent body corporate

with the capacity to sue and be sued in its own name.

The second applicant is the VAAL ENVIRONMENTAL JUSTICE ALLIANCE

of 54 Russels Building, President Kruger Street, Second Floor Room 24,

Vanderbijlpark, Johannesburg (“VEJA").

14.1

VEJA is a non-profit, voluntary association established in 2005. The
members of VEJA are non-profit, non-governmental and community-
based organisations and volunteers operating in “the Vaal Triangle”.
This is an area of heavy industry and mining in the south of Gauteng,
which straddles the tributaries of the Vaal River and includes
Vanderbijlpark, Sasolburg and Vereeniging together with the smaller
towns of Sharpeville, Boipatong, Bophelong, Sebokeng, Evaton,

Orange Farm and Zamdela and Meyerton.
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14.2
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VEJA advocates for environmental justice and has as its objectives:
promoting a culture of environmental awareness and sustainable
development; performing an educational role; engaging with other
role-players, including government, industry and commerce, to
promote a healthy, safe and sustainable environment. VEJA places
particular emphasis on assisting vulnerable and previously
disadvantaged people who are most affected by environmental

injustices.

Under its constitution, VEJA has the capacity to sue and be sued in jts
own name. A copy of its constitution is attached marked “‘DD2". This
constitution was adopted by VEJA’s Steering Committee on 31
January 2015 and signed on the same date. VEJA has applied for
registration in terms of the Nonprofit Organisations Act 71 of 1997, but

the registration process has not yet been completed.

The first respondent is THE DEPUTY INFORMATION OFFICER OF THE
ETHEKWIN! METROPOLITAN MUNICIPALITY who is cited in his official

capacity, at City Hall, Dr Pixiey KaSeme Street (formerly West Street),

Durban. He is cited in his official capacity, as the officer who decides whether

requests for access to information, directed to the eThekwini Metropolitan

Municipality in terms of PAIA. should be granted or refused, and who decided

the PAIA requests made by the applicants at issue in this case.

The second respondent is THE SPEAKER OF THE ETHEKWINI

METROPOLITAN MUNICIPALITY (“THE SPEAKER") who is cited in his

.
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official capacity, at 1st Floor, City Hall, Dr Pixley KaSeme Street (formerly
West Street), Durban. He is the relevant authority for the purposes of internal
appeals against the decisions made by the Deputy Information Officer in

respect of requests for access to information brought under PAJA.

The third respondent is ENGEN PETROLEUM LIMITED, a public company
duly registered according to the laws of South Africa (“Engen”™) with
registration numbér 1968/002086/08. Its head office is Engen Court, Thibauit
Square, Corner Riebeeck and Long Streets, Cape Town. Engen is cited for
such interest as it may have in the relief sought by the applicants. No relief is
sought directly against Engen, save for a costs order in the event of

opposition.

The fourth respondent is SHELL AND BP SOUTH AFRICAN PETROLEUM
REFINIRIES (PTY) LTD ("SAPREF"), a private company duly registered
according to the laws of South Africa, with registration number
1960/000007/07. lts principal place of administration is Refinery Road,
Prospecton, Durban. SAPREF is 1 joint venture between Shell SA Refining
and BP Southern Africa. It is cited for such interest as it may have in the relief
sought by the applicants. No relief is sought directly against SAPREF, save

for a costs order in the event of opposition.

STANDING AND JURISDICTION

19.

The applicants bring this application in their own interest, in the interests of

their members as well as in the public interest in terms of section 38 of the

g SR
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Constitution of the Republic of South Africa (“the Constitution”), read with

sections 24, 32 and 33 of the Constitution.

The Applicants further rely on the legal standing and protection afforded to
them by section 32 of the National Environmental Management Act 107 of

1998 (“NEMA™).

The High Court, KwaZulu-Natal has jurisdiction by virtue of section 78, read
with the definition of “courf’ in section 1 (b)(i)(cc) of PAIA on a series of bases,

as:
21.1 The decisions to refuse access to information were taken within the

jurisdiction of this Court;

212 The Municipality has its principal place of administration or business

within the jurisdiction of this Court: and

21.3 SDCEA is ordinarily resident in Austerville, south Durban, KwaZuly

Natal — within the jurisdiction of this Court.

THE LAWS REGULATING AIR POLLUTION IN SOUTH AFRICA

22.  Before addressing the facts of the applicants’ PAIA requests and refusals, it is
necessary to explain the nature of the records requested. This requires some
understanding of the legal framework regulating air pollution in South Africa.

The NEMAGQA
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Amongst the many environmental permissions petroleum refineries require for
iawful operation, all refineries must have an AEL issued in terms of s 40 of the
NEMAQA. AELs must be obtained for the conduct of activities that are listed
by the Minister or MEC in terms of s 21 of the NEMAQA. Section 21(1)(a) of

the NEMAQA provides:

“The Minister must, or the MEC may, by notice in the Gazette —

(a) publish a list of activities which result in atmospheric emissions
and which the Minister or MEC reasonably believes have or ma y
have a significant detrimentai effect on the environment,
including health, social conditions, economic conditions,
ecological conditions or culfurs/ heritage”.

The Minister has published 3 list of s 21 activities in the Government Gazette.
The most recent list was published in GN893 in GG 37054 of 22 Novemt;er
2013 (“the Gazette Notice”). Several of the industrial activities ordinarily
conducted at the SAPREF and Engen refineries are jisted in the Gazette
Notice as “Activities which Result in Atmospheric Emissions which have or
may have a Significant Detrimental Effect on the Environment, lncluding
Heaith, Social Conditions, Economic Conditions, Ecological Conditions or
Cultural Heritage”. These activities fall under “Category 2: Petroleum
Industry, the production of gaseous and liquid fuels as well as petrochemice_;ls,

from crude oil, coal, gas or biomass” and include the foliowing subcategories:

241 combustion installations (subcategory 2.1);
242  catalytic cracking units (subcategory 2.2.);

24.3  sulphur récovery units (subcategory 2.3): and

P e P N
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244  storage and handling of petroleum products (subcategory 2.4).

The atmospheric emissions caused by these activities are recognised to have
significant detrimental effects on health and the environment. The activities
are accordingly subject to minimum emission standards specified in the
Gazette Notice, and to the licensing and emissions monitoring requirements

set out in Chapter 5 of the NEMAQA and the Gazette Notice.

Under s 43 of the NEMAQA, the AEL must specify the conditions in terms of
which the particular industry conducts its listed activities, including the period
for which the licence is issued and when it may be reviewed: the maximum
allowed amount, volume, emission rate or concentration of pollutants that may
be discharged in the atmosphere (under normal working conditions and under
normal start-up, maintenance and shut-down conditions); any other operating
requirements relating to atmospheric discharges, including non-point source

or fugitive emissions; and penalties for non-compliance.

The AEL must also specify requirements for emission Mmeasurement and
compliance reporting by the licence holder. Section 43(1)(i) and () of
NEMAQA thus provides that AELs must specify: “point source emission
measurement and reporting requirements” and “on-site ambient air quality

measurement and reporting requirements”.

The Gazette Notice further specifies that AEL holders must submit emission

compliance monitoring reports to the licencing authority annually, unless

)
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otherwise prescribed in the AEL ! The contents of these reports are specified

in paragraph 18 of the Gazette Notice, and must include:

“a) The name, description and license reference number of the
plant as reflected in the Atmospheric Emission License.

(b) Where periodic emission monitoring is required for a listed
activity, the report contemplated in paragraph (17) shall further
include —

() the name and address of the accredited measurement
service-provider that carried out or verified the emission
test, including the test report produced by the accredited
measurement service-provider;

(/i) the date and time on which the emission test was carried
out;

(i)  a declaration by the Atmospheric Emission License
holder to the effect that normal operating conditions were
maintained during the emission tests;

(tv)  the total volumetric flow of gas, expressed in normal
cubic meters (Nm3) per unit time and mass flow (kg per
unit time) being emitted by the listed activity or activities
measured during the emission test, as the average of at
least three (3) measurements;

(v)  the concentration or mass of pollutant for which
emissions standards have been set in this Notice emitted
by listed activity or activities as the average of at least
three (3) measurements; each measured over a minimim
sample period of 60 minutes and a maximum of 8 hours
to obtain a representative sample, and

(i) the method or - combination of methods used for
defermining the flow rate and concentration as
contemplated in paragraphs (5); (6); and (7).

(c) Where continuous emission monitoring is required for a listed

! Paragraph 17 of the Gazette Notice provides:
“Notwithstanding the compliance time frames established in terms of paragraphs (8); (8); and (10), the

Atmospheric Emission License holder shall submit an emission report in the form specified by the
National Air Qualiity Officer to the Licensing Authority -

(@)  within one (1) year of the date of publication of this Notice; and
(b)  annually thereafter unless otherwise prescribed in the Atmospheric Emission License.”

T
e
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activity, the report contemplated in paragraph (17) shall further
include —

() results of the spot measurements or correlation tests
carried out to verify the accuracy of the continuous
emission measurements;

(i) the most recent correlation tests: and
(i) the availability of the system as contemplated in (15)(b) in

terms of the number of full hours per annum that valid
results were obtained.

(d)  Following the compliance time frames established in terms of
paragraphs (8); (9); and (10), an explanation of all instances
where minimum emission standards were exceeded and
remediation measures and associated implementation plans
aimed at ensuring that the accidences do not re-occur.

(e)  Any other relevant information as required by the National Air
Quality Officer from time to time.”

The metropolitan and district municipalities are generally charged with
implementing the AEL system under NEMAQA, and perform the functions of
the licensing authority in their area of jurisdiction.? Accordingly, the AEL
emission compliance monitoring reports must generaily be directed to the

municipality.

| point out that, under s 38(3) of NEMAQA, public participation is required for
all appiications for AELs. Section 38(3) was amended (under Act 20 of 2014,
with effect from 19 May 2014) to provide that a copy of the AEL application
must be made available to any interested persons. Section 38(3)(b)(iiA) was
accordingly inserted to require an applicant for an AEL to indicate in the public

notice of its application “where a copy of the application can be obtained”.

2 8 36 of the NEMAQA.
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Furthermore, the National Atmospheric Emission Reporting Regulations
(published in GNR283, GG 38633 of 2 April 2015) now require all persons
undertaking listed activities to register as data providers and to submit
emission reports to an internet-based National Atmospheric Emission
Inventory System (“NAEIS”).3 Failure to do so is an offence 4 The relevant
authority (generally being the municipality in respect of s 21 listeq activities) is
authorised under regulation 12 to place the NAEIS data and information in ’;he
public domain, provided that it does not (a) promote unfair competition, (b)

contravene s 36 of PAIA, or (c) contravene s 17 of the Statistics Act, 1989,

The APPA licensing regime

32.

33.

Under the Atmospheric Pollution Prevention Act 45 of 1965 (“APPA”)
‘registration certificates” (or permits) were previously required for the conduct
of “scheduled processes” listed in the Second Schedule to the APPAS5 The
scheduled processes included sulphide processes, hydrocarbon refining
processes and hydrofluoric acid process (listed as scheduled processes 8§, 14
and 21 of the Second Schedule), which are ordinarily conducted by petroleum

refineries.

APPA was repealed by NEMAQA with effect from 1 April 2010.6 However, in
terms of section 61 of NEMAQA., ali APPA registration certificates remained

valid until 1 April 2014, provided that, by 31 March 2013, all industries with

33 Regulations 5 and 8 National Atmospheric Emission Reporting Regulations GN R283, 2015.

4 Regulation 13.

5 Section 9 APPA.
6 Section 60 NEMAQA.
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APPA registration certificates had applied for their renewal. If such renewal
application succeeded, the industry would be granted an AEL This is often
referred to as the process of “converting” APPA registration certificates to

AELs.

The change in the atmospheric emissions licensing regime was precipitated
by concerns over, amongst other things, the inadequacy of emissions

standards and lack of transparency in decision-making under the APPA.

FACTUAL BACKGROUND

35.

36.

37.

The South Durban Basin, which falls within the eThekwini Municipality, has
been recognised as an air pollution “hotspot” by national government. It is
recognised as one of the most highly industrialised and heavily polluted areas

in the country.

The high level of air pollution in the South Durban Basin is attributable, in
significant measure, to the Engen and SAPREF petroleum refineries. The
other main contributing industries and factors are the emissions of the AECI
Chemical Company Group and Mondi Paper Company, motor vehicle

emissions and the domestic burning of fossil fuels.

To appreciate the importance of, and public interest in, the disclosure of the
AELs and compliance reports requested by the appiicants, | detail in this

section:
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37.1  The nature of the air poliution caused by the Engen and SAPREF

refineries:

37.2  The history of air pollution in the eThekwini Municipality, and the

impact on the heaith of the surrounding communities; and

37.3 The importance of community awareness and civil society

involvement for effective air poilution control.

The air pollution caused by the Engen and SAPREF refineries

38.  Petroleum refineries convert crude oil and other substances such as coal into
fuel, namely petrol, diesel and paraffin. In simple terms, this process entails
inter alia, heating and various other chemical reactions, which resuit in the
emission of gases such as sulphur dioxide and nitrogen oxide as well as

metals such as lead and small dust particles.

38.  As part of the abovementioned process, the SAPREF and Engen refineries
directly emit sulphur dioxide (802), particulate matter 10 (PM10),” nitrous
oxides (NOx), including nitrogen dioxide (NO2), hydrogen sulphide (H2S) and

total volatile organic compounds (TVOC), including benzene.

7 Particles smalier than 10 micrometres in diameter.
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In addition, the refineries’ emissions give rise to further secondary pollutants.
For instance, S02 and NOx give rise to particulate matter 2.5 (PM2.5),8 and

TVOC and NOx emissions contribute to the formation of ozone.

The World Health Organisation’s Air Quality Guidelines for Particulate Matter,
Ozone, Nitrogen Dioxide and Sulphur Dioxide Guidelines, attached hereto as
“DD3” describes the health effects of these pollutants. Of particular relevance
are the health effects of S02, PM and NOx which are commonly emitted by the
Engen and SAPREF refineries. These pollutants are all shown to have
serious detrimental health effects, predominantly to the respiratory and

cardiovascular systems.

Section 8 of the NEMAQA empowers the Minister to identify a national list of
poliutants in the ambient atmosphere which present a threat to human health,
well-being or environment, and to establish acceptable ambient air quality
standards for such poliutants. Eight such pollutants have been identified to
date: these include SO2, PM2.5, PM10, NO2 and benzene — aji of which are
emitted into the ambient atmosphere by petroleum refineries. Ambient air
quality standards have been established and gazetted for all of these
pollutants (GN 1210, GG 32816 of 24 December 2009 and GN 486, GG35463

of 29 June 2012).9

In addition to the atmospheric emission of pollutants caused by the Engen

and SAPREF refineries’ daily operations, there have been several incidents of

8 Particles smaller than 2.5 micrometres in diameter.

® The latter Government Notice addressed the air quality standards applicable to PM2.5 poliutants.
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fires and flaring at the Engen and SAPREF refineries over the years, which
have resulted in heavy atmbspheric emissions of fumes and smoke. These

emissions have also impacted detrimentally on the quality of air in the

surrounding area.

431 The Air Quality Management Plan for the eThekwini Municipality,

2007 (the relevant parts of which are attached marked “DD4")

described the problem at p. 70:

“‘Over the last few years there have been numerous complaints
of excessive flaring emissions from the two Durban refineries
(Sapref and Engen, 60 % of national capacity). Flaring accounts
for a significant proportion of air pollution complaints. For
example, in the South Durban Basin (SDB), flaring accounts for
10% of pollution related complaints. At present, flaring
emissions are poorly monitored or not monitored at all. Flaring
pollutant emission rates and composition  (toxicity) are
essentially unknown, hence the environmental and heajth
impact of these emissions are unknown.

What is known is that the flares of VOCs have emissions of soot
in the form of particles, NOx, SO2, PAH and other substances.
The flaring is also connected to odours down wind of the flares.
This is especially when the flare is low and H2S is in the gas

that is flared. The concentration of H2S is important If the

energy that of the flare is low the plume rise low. If this gas
contains smelling substances odours are likely to arise because
of poor combustion and that the flare is not designed for the low
flowrate that is used. If the amount of flared gas is high the
exhaust gas will have a substantial plume rise and the impact
from the flaring will be quite some distance from the SDB. The
air pollution will rise but this may be caused by recirculation or
other sources to air poliution than flaring. This means that jt is
the small flares that are causing the largest ajr quality problem in
SDB. To improve the impact to Air Quality from flaring focus
should be kept on these incidents and not the large and famous
incidents.”10

10 eThekwini Metropolitan Municipality AQMP, 2007, p. 70.
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43.2 A record of the numerous polluting incidents which occurred at the
Engen and SAPREF refineries between 1994 and 2011, compiled by

the SDCEA, is attached marked “DD5”. Also attached, as annexure

‘DD6”, are several newspaper articles reporting on these incidents.

The Engen and SAPREF refineries have also been listed in the National
Environmental Compliance and Enforcement Reports (“NECER") for non-
compliance with environmental laws. These reports are published annually by
the Department of Environmental Affairs (“DEA™) to provide an overview of
environmental compliance aﬁd enforcement measures taken by the various
environmental authorities over the period of the financial year. The 2009-
2010 and 2011-2012 NECERs cite the Engen and SAPREF refineries for non-
compliance with environmental law obligations, inciuding atmospheric
emission licence conditions. Copies of the relevant pages of the NECERSs are

attached as annexure “DD7™

441 The 2009-10 NECER reported non-compliance by the SAPREF
Refinery with conditions in its APPA permits, including lack of records
to verify compliance with the emission limits. The Engen Refinery was
reported, amongst other breaches, to have failled to submit certain

reports.

44.2  While the 2010-11 NECER reported that the SAPREF and Engen
Refineries had adequately addressed the DEA's concerns by
furnishing the required information (although no further inspections

were done), the 2011-2012 NECER reported that, for the Engen
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Refinery, “Although it was reported in the previous NECER that no
significant issues remained that Justified the need for an enforcement
intervention based specifically on the findings of the 2008 inspection,
through the quarterly compliance mestings, the authorities have
become concemed by the ongoing Section 30 emergency incidents

taking place at the facility. Accordingly a pre-directive was issuedl to

Engen Refinery by the KZN-DAEARD [KZN Department of -

Agriculture, Environment and Rural Development] in November

2011..”

The history of harmful air pollution in the eThekwini Municipality

45.

A 2007 case study report, commissioned by the then Department of
Environment and Tourism (“DEAT”) on the implementation of air quality
management planning in the South Durban Basin (attached marked “DD8"),
describes the area and recent initiatives taken to address its high air pollution

levels. The report explains:

“The South Durban Basin (SDB) is an area approximately 4 km wide
and 24 km long, extending from the Durban Central Business District
(CBD) southward to Umbogintwini. It contains a mixture of industrial
(including heavy industry, chemical storage facilities, sewage works
and a number of smaller industries) and residential areas in close
proximity to one another. This was allowed to develop as a result of
poor planning practices. The SDB is also a focal point of major
transport routes, including highways, a harbour and an interational
airport. Topographical and meteorological complexities result in poor
horizontal and vertical dispersion of pollutants, particularly during
winter periods.

Communities in the SDB started to express concern about deteriorating
air quality as far back as the 1960s, and efforts intensified in the 1980s
and 1990s as air quality deteriorated even further Persistent
complaints fo government about high pollution levels, odours, chemical
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leaks, flares, visible emissions and health complaints uitimately led to a
national response. The (then) Minister of Environmental Affairs &
Tourism, Mr Mohammed Valji Moosa, decided that “the peculiarities
and worrying levels of pollution in the South Durban area warranted a
singufar and coordinated approach from government.” Various issues
of concem were debated between representatives of government
industry and community and a way forward to addressing the pollution
‘hot spot” problem was formulated Subsequent to that the South

Durban “Multi-Point Plan” was officially announced by Minister Moosa
on 27 November 2000.”

in an effort to address the high levels of air pollution in the area, the South
Durban Basin Multi-Point Plan (“MPP”) was initiated in late 2000, as a multi-
stakeholder plan of action to reduce the air pollution levels in the area. The
MPP was endorsed by Cabinet, and was allocated funds by national

government.!!

The MPP comprised of several components, including: a commissioned
health risk assessment and epidemiological study of exposure to air poliution
in the area; the phasing out of dirty fuels; the establishment of an Air Quality
Management System, under the control of the eThekwini Municipality (utilisfng
numerous ‘hotspot’ air pollution monitoring stations); and the control of
chemical and fugitive emissions of Volatile Organic Compounds (such as

benzene).!?

A key element of the MPP was multi-stakeholder engagement. Two panels
were established under the MPP, and required to meet every two months: (i)

the South Durban Inter-governmental Coordinating Committee, consisting of

" The DEAT, South Durban Basin Multi-Point Plan Case Study Report, 2067 p. 13, para 13.5:
Legislative and Regulatory Context and Funding.

2 At pp. 14-20, paras 4.1-4.9.
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representatives from national, provincial and local government and interested
departments; and (i) the South Durban Basin Stakeholders Consuitative
Forum, which included representatives from the eThekwini Municipality, the

community (represented by the SDCEA), labour, industry and business, 13

The 2007 report on the MPP (annexure “DD8”), describes various
improvements in air pollution monitoring, stakeholder and community
engagement, and in the reduction of certain emission levels — most notably, a
40% reduction in sulphur-dioxide emissions 14 However, the report recorded

a number of “outstanding issues”. These included:15

¢ “There remain challenges in terms of short term exceedances (10
minute and 24-hour averaging interval) for SO2.. .

e ‘Reductions have occurred in respect of a few aspects out of a whole
host of other pollutants. Thers has been an emphasis on SO2 and it
has been an important starting point. There now needs to be a shift in
focus to other pollutants in the SDB. More recently benzene, NO2
and PM10 are undergoing increased analysis”:

¢« ‘Data shows that PM10 has noi been as responsive as SQ2
concentration in terms of the emission reductions achieved. . .. ” and

¢« “There are gaps in the modelling and the model hasn’t really been
tested. The modelled averages are on average 75% of the measured
concentrations. The timing of the concentrations and transport of the
poliutants is good, but the level is generally too low. This could be
caused by two things: the dispersion is too fast or the emissions are
estimated poorly. [t is probably a combination of the two...”

The health risk assessment study commissioned as part of the MPP (“the

South Durban Health Study”) was conducted between May 2004 and

B Atp. 2, para 3.4.
4 At p. 30, para 8.1.
15 At pp. 30-31, pars 8.3.
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February 2005. The final report was completed in July 2006, and the findings
were published in February 2007. A copy of the executive summary of the
final report of the Health Study and a summary of its findings are attached
marked “DD9”. | also attach, marked “DD10”, a peer-reviewed journal article
by the authors of the study, which describes the methodology and resuylts
(‘Ambient pollution and respiratory outcomes among schoolchildren in
Durban, South Africa, South African Journal of Child Health (2013) 7(4): 127-

134).

As appears from the executive summary, the study (conducted by the Centre
for Occupational and Environmental Health at the University of KwaZulu-Natal
and the Department of Environmental Health Sciences at the University of
Michigan) entailed monitoring of a population-based sample of 422 school
children, at four primary schools in south Durban and three primary schools in
north Durban. The study consisted, amongst other aspects, of four intensive
3-week phases where air pollutant exposures were monitored with

simultaneous bihourly fung function assessments of students while at school.

The findings of the South Durban Health Study provide evidence that the
levels of air pollution in the south Durban basin cause acute adverse effects
among susceptible children, and suggest that industrial pollution (including
that of the Engen and SAPREF refineries) impact on the respiratory health of

children in the area. The executive summary records that:

“In summary, we found that relatively moderate ambient concentrations
of NO2, NO, PM10 and SO2 were strongly and significantly associated
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with decrements in jung function among children with persistent
asthma and/or genetic polymorphisms associated with reduced ability
fo respond to oxidative stress. Moreover, attending primary school in
south Durban, as compared to the north, was significantly associated
with increased risk of persistent asthma and for marked airway
hyperreactivity in covariate-adjusted regression models. For adults,
residing in the south was significantly associated with hayfever, and
marginally associated with chronic bronchitis, wheezing and shortness
of breath, and hypertension.”

While the South Durban Health Study focused on the iinks between the air
pollution in the area and respiratory health, it also recorded substantial levels
of carcinogens (including vplatile organic compounds, especially benzene) in
the ambient air, and the estimated lifetime cancer risk at three sites sampled
were well above guideline levels. The study recommended that measures to
reduce emissions of carcinogens were warranted and that a separate study
on cancer risks was required. The study further noted (at p. 74) that “health-

based standards and guidelines are exceeded for multiple poliutants:

» Particulate matter: Both PM10 and PM25 frequently exceeds short-
and long-term standards and most or all sites in eThekwini, including
the 5 sites operated by the Metro and the 7 school-based sites
established for this study. PM is associated with a range of adverse
acute and chronic health effects, including respiratory hospital
admissions, bronchodilator use, cough and Jlower respiratory
symptoms, changes in peak expiratory flow, cardiovascular stress, and
mortality.

* SO2: While concentrations have come down from historical highs,
SO2 continues to frequently exceed short-term standards and
guidelines in the DSIB [Durban South Industrial Basin] area. SO2
peaks of 1-hr duration can adversely affect lung function ... SO2
exposure over a 24 hour period has been shown fo affect mortality
(fotal, cardiovascular and respiratory) and hospital emergency
admissions for ftotal respiratory causes and chronic obstructive
pulmonary disease.”
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In Aprii 2007, the eThekwini Municipality published its Air Quality

Management Plan (“AQMP”, the relevant pages are attached as annexure

‘DD4”), as required under section 15 of NEMAQA. The AQMP summarised

the air pollution problems in the region, and identified the priority areas for the

Municipality, which included: emissions of sulphur dioxide, PM10, flaring from

refineries, and benzene (p. 47).

54.1

54.2

54.3

The AQMP: confirmed that “Generally there has been a 45% reduction
in SO2 emissions from various sources in eThekwini from 1997-
2006”. However, it noted that there remained “exceedance of {he
legislation for short term averages”, and that “The concentration of
SO2 is highest in the industrialised areas where emissions of SO2 are
highest (the Refirery corridor Engen, Sapref and Mondi, Mobeni and
Jacobs)” (p. 12).

A table on p. 13 of the AQMP records that, in 2005, the highest SO2
emitters, by far, were the Engen and SAPREF refineries, each
emitting over 17.8 tons of SO2 per day and more than 300,000 tons

per year.

Benzene, nitrogen dioxide and hydrogen sulphide concentrations
were noted to be particularly concentrated in “the refinery corridor”
and around petroleum storage and processing sites {pp. 12, 14-18,

50-56).
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Despite the Municipality’s initiatives under the MPP and AQMP, air pollution in

the eThekwini Municipality, and within the South Durban Basin in particular,

remains a serious concern. The poor state of the air quality in the eThekwini

Municipality has been repeatedly recognised and reported in the National Air

Quality Frameworks:

55.1

55.2

95.3

After the partial entry into effect of the NEMAQA in 2005, and the
subsequent development of the 2007 National Framework for Air
Quality Management, the Department of Environmental Affairs
attempted to identify areas of concern within the Republic with
emphasis mostly on Metropolitan and District Municipalities. In doing
so, the DEA deveioped “table 24” of the 2007 National Framework.

The National Framework classified municipalities as either: .(i)

Acceptable - generally good air quality; (i) Potentially Poor - air quality
may be poor at times or deteriorating; or (iii) Poor - ambient air quality
standards regularly exceeded. The eThekwini Metropolitan

Municipality was classified as “poor”.'6

The 2012 National Framework for Air Quality Management records
the continued classification of eThekwini Metropolitan Municipality as

having “poor” air quality.!”

Copies of the relevant pages of these documents are attached

marked “DD41”.

18 2007 National Framework for Air Quality Management, table 24, p. 47.

17 2012 National Framework for Air Quality Management, table 18, p. 54.

; ;!‘.\
[ Ak



56.

57.

58.

30
The ambient air quality in the South Durban Basin is documented in Quarterly
Air Quality Monitoring Reports issued by the eThekwini Municipality, as well
as in annual reports issued by the National Air Quality Officer.’® While these
reports evidence some improvement in the region’s air quality, they also

document that air pollution continues to remain a problem in the region.

This includes in the monitored areas close to the Engen and SAPREF
refineries, namely Settlers and Southern Works. | attach, marked “DD12”., a
map which indicates the position of these monitoring stations in relaticn to the
two refineries. The map is taken from a power-point presentation made by

the eThekwini Municipality to stakeholders in 2014.19
For instance —

58.1 As regards, sulphur dioxide pollution: While there has been a

significant reduction in SO2 levels, harmful exceedances are still
periodically repcrted at monitoring stations located near the Engen
and SAPREF refineries (i.e. the Settlers and Southern Works

monitoring stations).

58.1.1  The 2009 eThekwini Air Quality Monitoring Network Annual
Report attributed exceedances in SO2 emissions, recorded

at Settlers, to the Engen and SAPREF refineries,?® and

'8 These reports are available online, at the South African Air Quality Information System website:

httg://www.saagis.org.za/Downloads.asgx?tyge=AQ.

" ‘Current State of Air Quality in South Durban Basir’, eThekwini Municipality presentation for
stakeholder engagement (19 September 2014), p. 9.

20 eThekwini Air Quality Monitoring Network Annual Report 2009, p. 4.
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noted that “the highest SO2 concenirations measured at
Southern Works was from the direction of Mondi and Sapref.
Similarly, the highest SO2 concentrations measured at
Setltlers was from the direction of Engen and some
contribution from the Jacobs area and Sapref... the
industries from the SDB are the major source of SO2

emissions” 2!

58.1.2  The 2013 quarterly eThekwini Ambient Air Quality Monitoring
report, and a 2014 presentation by the eThekwini
Municipality also records exceedances of SO2 at the Settlers
monitoring station (from 2006 to 2013) and at the Southern

Works monitoring station (from 2006 to 2010 and 2012).22

58.1.3 The 2014 State of the Air Report includes a graph showing
the 9—year trend for SO2 emissions in eThekwini from 2004
to 2013. The graph shows that while SO?2 levels have
remained below the annual standard, the recorded levels are
erratic from year to year, with the 2013 levels recorded at
Southern Works (in the refineries’ vicinity) being no better or

worse than the 2008-2011 levels.23

21 EThekwini Air Quality Monitoring Network Annual Report 2008, p. 5.

22 EThekwini Quarterly Ambient Air Quaiify Monitoring Report Q4 2013, p 3; and ‘Current State of Air
Quality in South Durban Basin', eThekwini Municipality presentation for stakeholder engagement (19
September 2014), pp. 19 and 20.

232014 State of the Air Report and National Air Quality Indicator, p 10.
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58.14 To avoid unduly burdening these papers, | attach copies of
only the relevant pages of these reports (with cover page),

marked “DD13.1".

58.2  As regards nitrogen dioxide pollution: A 2014 presentation by the

eThekwini Municipality, entitled ‘Current State of Air Quality in South
Durban Basin’, contains a graph showing the annual averages of NO2
emissions from 2004 to 2013. There is little change in NO2
concentrations in the SDB in recent years. With regard to Southern
Works in particular, the ten years from 2004 to 2013 have seen an
increase in concentrations, with the level in 2013 exceeding the
National Ambient Air Quality Standard (“NAAQS").2* A copy of this

graph is attached marked “DD13.2".

58.3  As regards Benzene pollution:

58.31 The 2013 Quarterly eThekwini Ambient Air Quality
Monitoring Report notes that, although below the NAAQS
applicable at the time, in June and July 2013 levels were

above the new standards applicable from 1 January 2015.25

58.3.2 The 2012-2013 NAQO report also noted that ‘Urgent action
is required to minimise the benzene concentrations at

several of the sampling points. Many of the sites will not

24 ‘Current State of Air Quality in South Durban Basin’, eThekwini Municipality presentation for
stakeholder engagement (19 September 2014), p. 22.

5 EThekwini Quarterly Ambient Air Quality Monitoring Report Q4 2013 at p 12.
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comply with the stricter standards that will be effective from

the 1 January 2015”26

58.3.3 The 2014 eThekwini presentation contains a graph showing
the annual benzene levels measured at the Settlers
monitoring station from 2011 to 2013. This shows 1 marked
increase in the benzene averages for 2012 and 2013, and
demonstrates how close these averages were to exceeding
the new NAAQS for benzene applicable from 1 January

2015.%7

58.3.4 The relevant pages of these reports are attached marked

‘DD13.3".

58.4  As regards Particulate Matter pollution: A graph in the 2014 State of

the Air Report, which displays the 9 year trend for PM10 in eThekwini,
shows that in 2013, while there has been a general decline
(particularly from 2008), one monitoring station (Ganges) exceeded
the 2015 NAAQS and in a number of previous years that standard

was exceeded also.?® The PM annual averages from 2004 to 2013

% Nationa! Air Quality Officer Report 2012-2013, at p.14.

7 ‘Current State of Air Quality in South Durban Basin'’, eThekwini Municipaiity presentation for
stakehoider engagement (19 September 2014), p. 27.

?8 State of the Air Report 2014, at p ©.
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are also graphically represented in the 2014 eThekwini presentation.2®

A copy of the graphs in these reports are attached marked “DD13.4".

The importance of community awareness and civil society participation in

effective air quality governance

59. The importance of community awareness and civil society participation for
the effective reduction of air poliution levels, was demonstrated in the
implementation of the South Durban Basin's MMP. The DEAT’s 2007
report on the MPP initiative (annexure “DD8") recognised the critical
importance of the multi-stakeholder approach, transparency and

community engagement for its successful implementation. It noted that:

“A critical component in the implementation of the MPP has been the

mulii-stakeholder involvement. ‘The MPP represents a significant
departure from the planning and implementation processes of the past,
one of the key features being the facilitation of mufti-stakeholder co-
operation, thus ensuring that the concems of all interest groups are
appropriately raised, heard and dealt with’ (South Durban Basin MPP
Newsletter No. 2, July 2003). Each element of the MPP has been
based on transparent planning to ensure industry and community are
democratically invoived in the process. This is essential to the
challenging task of managing sustainable industrial development in the
SDB [South Durban Basin], while at the same time endeavouring fo
improve air quality. Thus, government, community and industry are
given the opportunity to constructively work together towards a
common goal.” (Para3.4, p. 12)

60. The eThekwini Municipality's AQMP fannexure “DD4”) records a clear

commitment to promoting stakeholder engagement, including through “an

¥ ‘Current State of Air Quality in South Durban Basin’, eThekwini Municipality presentation for
stakeholder engagement (19 September 2014), p 26.
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active information dissemination strategy”. It describes the strategy and its

importance as follows:

‘An active information dissemination strategy, using the internet
(efc., such as active dissemination methods to persons, using
SMS, e-mail (‘push’ methods)

The strategy involves many stakeholders and that they work together
towards a common goal. This means that the flow of information should
be one of the main activities. This means that the identified
stakeholders and others that is interested in getting information should
have this readily available. There should be different information
channels that the stakeholders could choose from. This should be
possible to subscribe to different services according to interest and
needs. The information should contain both pull and push services”
(Para 3.3, p. 24);

and

“The air quality management plan has as one of jis fire engines the
centrality of stakeholder involvement. Stakehoiders map the way
forward and ensure there is continual improvement. For meaningful
stakeholder participation there has to be an effective communication
strategy. Existing means of conveying information and knowledge on
air quality to stakeholders has brought some results but this has a very
narrow focus. The idea is to reach out to the broader society as air
quality affects all citizens in the eThekwini. So the strategy [will] have
two approaches.

The first approach is to ensure existing strategies involving information
dissemination and reporting {push and pull factors) are made more
effective. This strateqy must aiso overcome the challenges to
successful information communication by:

(iv)  broadening the dissemination of the results of data
collection and processing,

(ii) the data generated must be transformed into information that
can be directly used by decision-makers, and

(iii) the information must be easy to understand and act upon,

(iv) the information must be readily available in the adequate
form.

The second long range approach aims fo have a societal level impact.
First this would have to overcome some of the challenges in
communicating information to society. There is a need to reach out by

T M
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breaking the barriers: the barrier is two fold: information (technical) and
psychological. People are receptive to change when they have a
problem. Problems are understood when there s good information to
explain the nature of the problem and its root cause. An example of this
could be when mothers are informed that children are more vulnerable
if exposed in a polluted area and they are more vuinerable due to their
higher metabolic rate than adults.

The goal is push out information to encourage participation and
engagement and to seek the information that flows from them. The
feedback processes will inform governmental plans to improve the
environment.” (p. 74}

The 2012 National Air Quality Framework, which revises and amends the
2007 Nationa! Framework for Air Quality Management, underscores the
importance of community involvement and, in particular, of public access to

information. The Framework states that:

"5.4.2 Awareness-raising

The AQA does not provide specifically for awareness-raising activities,
however, awareness-raising is one of the strategies identified in the air
quality governance cycle depicted in Figure 1 aimed at addressing air
pollution problems. In contrast to the formulation of policy and
legislation, and the setting of norms and standards, awareness-raising
aims fo bring about positive changes in air quality by voluntary rather
than forced means. Improvements in public knowledge through
environmental education, sharing of knowledge and experience, and
access lo information, can lead to voluntary changes that are often
more sustainable than forced changes initiated by legisiation.

Awareness-raising is directly linked to two of the cross-cutting issues in
the National Framework, namely capacity development (See paragraph
5.9.2) and information dissemination (See paragraph 5.9.3). By raising
awareness, community well-being and empowerment is promoted and
a conltribution is made fo capacity development. It is important- to
recognise the value and potential of well-informed and committed
citizens for effecting positive change in air quality. Meaningful public
involvement in air quality management issues will be strongly
encouraged (See paragraph 5.9.1). Access to information is a key
factor in raising awareness and increasing the knowledge of the public
(See paragraph 5.2.1).

Strategies to raise awareness will emphasise the adverse impacts of
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air pollution, climate change and ozone layer protection, human health
and the environment; and the benefits of clean air. All spheres of
government have a responsibility to raise awareness around air quality
issues amongst the public, the private sector and their own
departments....”

The 2012 National Framewcrk for Air Quality Management aiso expressly

recognises that —

“The public and civil society groups... have an important watchdog
role to play in bringing to the attention of the authorities through their
municipal AQO [Air Quality Officer] matters of concem or of non-
compliance” (para 3.5);

and

“Govemment plays a crucial role in achieving and maintaining clean air
in South Africa, but it cannot reach this goal alone. Active participation
and contributions from individual citizens and citizen groups is of
utmost importance in developing, implementing and enforcing air
quality management decisions within the context of the AQA. The
potential benefits of public participation are numerous. If well planned
and managed, public participation can bring new and important
Knowledge fo the table, mediate conflicting perspectives early in the
process and facilitate more efficient air quality governance. Equally
important, public participation in air quality management plays a vital
role in strengthening and deepening democracy in South Africa and
giving effect to the constitutional right to an environment which is
conducive to health and well-being.” (para 5.9.1 ).

I attach copies of the relevant pages of the 2012 National Framework as

annexire “DD14”.

Despite the precedent of the MPP and promulgated environmental
management principies, the applicants have battied to obtain the AEL records

and compliance reports for petroleum refineries. These records are necessary

\
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for community representatives and civil society groups, such as the

applicants, to play an informed and constructive role in air quality governance.

In 2013, VEJA launched a strategic project to evaluate compliance by the
petroleum refineries in South Africa with their environmentai law, particularly
air quality, obligations. This project entailed, amongst other things, the
gathering of information on the operation and emissions of South Africa’s

petroleum refineries by submitting requests for information under PAIA.

From April to December 2013, VEJA made PAIA applications for access to
the atmospheric emission licences and compliance reports (under the
NEMAQA and APPA) of all six petroleum refineries in the country. In addition
to the Engen and SAPREF refineries in south Durban, these are: Chevron
South Africa (Pty) Ltd refinery in Cape Town, Western Cape; National
Petroleum Refineries of South Africa (Pty) Limited refinery co-owned by Sasol
Limited and Totai South Africa (Pty) Limited, in Sasolburg, Free State; Sasol
Limited Secunda refinery, in Secunda, Mpumalanga; and PetroSA (Pty)

Limited refinery, in Mossel Bay, Western Cape.

66.1  On 10 April 2013, VEJA submitted a PAIA request to the DEA in
respect of ali six refineries. On 7 May 2013 the DEA transferred the
PAIA request submitted to it to the relevant municipal licensing
authorities of eThekwini, Fezile Dabi, City of Cape Town, Gert
Sibande and Eden District municipalities, in terms of section 20 of

PAIA.
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During 2013, VEJA also made separate PAIA requests to the relevant
municipalities responsible under the NEMAQA for the licencing and

monitoring of compliance of the refineries in their area of jurisdiction.

In December 2013, VEJA submitted further PAIA requests to four of
the refineries directly. These included requests to the Engen and
SAPREF refineries, both of which were sent on 10 December 2013.

Copies of these requests are attached marked “DD15".

The result of these requests was as follows:

67.1

67.2

The City of Cape Town Metropolitan Municipality granted full access
as requested. It disclosed the APPA registration certificate for the
Chevron Refinery in Cape Town, a copy of its AEL application, and
Chevron’s 2011 and 2012 annual compliance reperts submitted in
terms of APPA. (The City of Cape Town subsequently disclosed the
AEL for the Chevron refinery, following a PAIA request made by

groundWork on 20 August 2014.)

VEJA also received redacted copies of AELs and redacted copies of
compliance reports in respect of the National Petroleum Refiners of
South Africa (Pty) Lid (“Natref’) Refinery in Sasolburg, the Sasol
Secunda Refinery in Sasolburg, and PetroSA's Refinery in Mossel
Bay. (The applicants subsequently obtained a complete and

unredacted copy of Natref Refinery’s annual emissions report from the

\
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website of Natref's environmental consultants, SRK Consuiting (Pty)

Lid.

The PAIA requests that VEJA submitted to the eThekwini Municipality
for the Engen and SAPREF refineries were both refused in their

entirety by the first and second respondents, as detailed below.

As regards VEJA's PAIA requests to Engen and SAPREF, VEJA
received no response from Engen, and received a refusal from
SAPREF on the basis of section 68(1)(a),(b) and (c) of PAIA. A copy

of SAPREF's refusal is attached marked ‘DD16”.

For its part, the SDCEA has sought to participate meaningfully in a number of

local environmental governance initiatives aimed at addressing the air quality

problems caused by industry in south Durban. However, a lack of access to

information and a lack of transparency by industry and the eThekwini

Municipality have hampered these initiatives.

68.1

The SDCEA have participated in stakeholder engagement meetings in
respect of the AEL applications of various industries in the south
Durban area, including Engen and SAPREF. During these processes
SDCEA requested access to the licence appiication documents on
which eThekwini's decisions were based. However, eThekwini
Municipality and industry have refused to make this information

available.

e
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68.2 At a joint meeting between stakeholders, the eThekwini Municipality
and other government representatives on 16 September 2014, it was

agreed that meetings would be held once a month to provide
requested information. Pursuant to this agreement, meetings were

held in October and November 2014 respectively. However, since

then no further meetings have taken place, nor has any information

been shared with stakeholders as agreed.

68.3 SDCEA attended a meeting with industry and government in respect
of the Cutler Complex in the Durban Harbour, on 20 October 2014,
yet the relevant authorities and industries refused fo make any

information concerning AELs and compliance reports available.

69. Against this background, we address the applicants’ PAIA requests

directed to the eThekwini Municipality and the responses thereto.

THE PAIA REQUESTS

The VEJA request and its refusal

70.  On 10 April 2013, the Centre for Environmental Rights (“the CER”) submitted
a request for access to information on behalf of VEJA, in terms of s 18(1) of
PAIA, to the eThekwini Municipality (“the VEJA request’). A copy of the

request (Form A) is attached as “DD17”.

71.  The VEJA request sought the following information:

T
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711  The AELs for the SAPREF and Engen petroleum refineries,
alternatively (if the AELs had not been grarted) a copy of the

applicable APPA permits and the pending application for an AEL; and

712 The most recent annual reports reporting on compliance with the
AELs submitted to eThekwini for the above refineries, a!ternative!y. (if
there had not been reports on compliance in terms of the relevant
AELs or if the AELs had not yet been granted) the most recent APPA

permit compliance reports.

72. Before responding to the request, the eThekwini Municipality sought two
extensions and confirmed that notice of the request had been sent to both
Engen and SAPREF on 4 June 2013, in terms of s 47 of PAIA. Copies of the

correspondence in this regard are attached marked “DD48* 3¢

73.  The Deputy Information Officer refused the request on 3 July 2013. A copy of
the notice of refusal is annexed hereto marked “DD19". The notice recorded
only that “The refusal is based on section 36 of the Act’ (with the provisions of
section 36 (1)(a), (b) and (c)(i) and (ii) of PAIA quoted in full). No further

explanation for the refusal was given.

% Section 47 of PAIA places an obligation on an information officer to inform a third party to
which/whom a requested record relates, of the PAIA request, if such record might constitute trade
secrets, information supplied in confidence or otherwise fall within the grounds of refusal provided for
in PAIA. The third party, once informed, is then entitled, within 21 days, to make representations as to
why the request should be refused or to give written consent to the disclosure of the record.
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The VEJA internal appeal

74.

On 30 August 2013, the CER lodged an internal appeal against the refusal.

The VEJA notice of internal appeal is attached as “DD20". The appeal was

brought on the following grounds:

74.1

74.2

74.3

74.4

74.5

In refusing to grant the request, the eThekwini Municipality had failed

to apply its mind to the request (paragraphs 15.1, 16 and 17);

The eThekwini Municipality had not appropriately interpreted PAIA so
as 1o promote transparency and in favour of disclosure (paragraphs

15.2, 18 to 23);

The eThekwini Municipality had not discharged its onus of proof

(paragraphs 15.3, 25 to 32);

The documents requested did not fall within the scope and ambit cof
section 36(1) and can therefore not be refused on these grounds

{paragraphs 15.4, 33 0 47):

Even if it were accepted that some or all of documents did fall within
the scope and ambit of section 36(1) of PAIA (which it is not), the
request ought nevertheless to have been granted in the public interest
in terms of s 46 of PAIA, and eThekwini Municipality ought to have
relied on s 28 of PAIA to sever any protected information and disclose

the rest (paragraphs 15.5, 48 to 56);
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746 eThekwini Municipality had failed to give adequate reasons for the

refusal, and thus did not comply with s 25(3) of PAIA (paragraphs

15.6, 57 to 58).

After an extensive delay, and repeated requests for the decision from the

CER, the appeal decision was received on 21 October 2014. The appeal

decision (dated 15 October 2014) is attached marked “DD21”. The Speaker

upheld the Deputy Information Officer’'s decision to refuse access, and

provided the following reasons for the decision:

“5.1.

5.2.

53.

| am satisfied that the relevant officials involved in the handling
of this application have duly applied their minds to the request
and have appropriately interpreted not only the PAIA but also
the general spirit of the Act.

The information requested by the requester contains information
relating to confidential operations and technology of the third
parties; this information is commercially sensitive. Its disclosure
may cause harm and prejudice to the operations of the two third
parties.

The requested information fall [sic] within the ambit of section
36(1)(a) and (b) of PAIA and therefore the record cannot be
disclosed.

I am mindful of the overriding provisions of sections 46 of PAIA.
I have not been advised in what respects the disclosure of the
record would reveal substantial contravention of the law or an
imminent and serious threat fo public safety or environmental
risk. The submissions by the requester do not substantiate
enough public interest element they seek to rely on in asking for
the override powers of section 46 to be invoked | accordingly
rule against invoking the said provision.”
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The SDCEA request and internal appeal

76.

77.

78.

On 29 October 2014, the CER submitted a PAIA request to eThekwini
Municipality on behalf of the SDCEA (“the SDCEA request’). A copy of this

request is attached marked “DD22”. The SDCEA requested copies of:

76.1  The AELs for the SAPREF and Engen refineries; and

76.2  The most recent annual reports reporting on compliance with the

AELs submitted to eThekwini for the above refineries:

76.3  Alternatively, if the AEL compliance reports had not been submitted,
the most recent annual reports reporting on compliance with the

APPA registration certificates.

On 28 November 2014, eThekwini refused the SDCEA request, in identicai
terms to the refusal of the VEJA request. Thus the notice stated simply that
‘the refusal is based on section 36 of the Act”. followed by the quotation of
section 36(1)(a), (b), and (c)(i) and (ii) of PAIA. A copy of the notice of refusal

is attached as “DD23".

On 9 December 2014, the CER (acting on SDCEA’s behalf) lodged an internal
appeal against the refusal of its request, citing the same six grounds as were
invoked in the VEJA internal appeal. A copy of the notice of appeal is

attached marked “DD24”.
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The CER received the internal appeal decision on 27 January 2015. A copy
of the appeal decision (dated 19 January 2015) is attached marked “DD25”
The Speaker upheld the Deputy Information Officer's decision to refuse
access to the requested information, for precisely the same reasons given in
respect of the VEJA request. The reasons given by the Speaker were, in fact,
a carbon copy of the reasons given in the appeal decision for VEJA's request.
(This includes the same misspelling of Engen as “Engine” in paragraph 5 of

the appeal decision.)

THE GROUNDS OF REFUSAL

80.

| am advised that in terms of the Constitution and PAIA, access to information
held by an organ of state or a public body must be granted unless one of the
specified grounds enumerated in Chapter 4 of PAIA are present. The defauit
position with respect to information held by the state is that access should be
granted, unless one of the enumerated grounds of refusal is present. This

follows from:

80.1  section 32(1)(a) of the Constitution, which confers a right on every

person to “any information held by the State™ and

80.2 section 11 of PAIA, which provides that a requester must be givén
access to a record of a public body if the requester complies with the
procedural requirements in PAIA for access and no ground for refusal

of access under PAIA exists.

v

: ;L'/ :
7

o



81.

82.

83.

47
It is therefore crucial to determine whether any of the grounds of refusal
contemplated in Chapter 4 of PAIA apply to this case. If they do not, that is
the end of the matter and the information sought must be disclosed. In that
event, the decisions by the first and second respondents to refuse the

applicants’ PAIA request must be reviewed and set aside.

I am further advised that where a party relies on a ground of refusal under
PAIA, it must adduce evidence to show that the harm contemplated will* or
might happen if the information soughi is disclosed. [t does not suffice to
merely repeat the provisions of PAIA and assert harm in a vague and

unparticularised manner, as the first and second respondents have done.

I wish to record the applicants’ concerns over the eThekwini Municipality’s
blanket refusal of the applicants’ requests for information, and the careless
attitude with which both the Deputy Information Officer and Speaker dealt with

the requests.

83.1 In the first instance, there were significant delays by the eThekwini
Municipality in responding to the requests, most notably the delay of
more than a year for the determination of the second applicant's

(VEJA’s) internal appeal.

83.2 In refusing the requests, the Deputy Information Officer did no more
than recite s 35(1) of PAIA to justify his refusal of the requests,

without any explanation for the alleged application of its provisions.
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Likewise, the Spsaker relied solely on hald ailegations to justify his
decision, and provided no explanation or substaritiation for the alleged

applicatior: of s 36(1) of PAIA.

It is evident that hoth the Deputy information Gfficer and the Speaker
did no more than scopy the contents of their letters of refusal from the
VEJA application in answering the SDCEA applicetion - as
apitomised in the errcneous spelling of “Engine” in both the VEJA and
SDCEA‘intema! appga? decisions. Vhe officials thus plainly failed to
abpiy th.eir“mindé to:{.ﬁé SDCEA appiigatiqq at all, let alcne properly

and !a_w_fu!!y.

Mo consideration et all was given fo severance and disclosure of at

least part of the requested records, as required under s 28 of PAIA.

The nature of the Deputy information Cfficer and the Speaker's decisions is

such that the applicants are left with ne more than the mere “say-s¢” of thesa

officials that the grounds under s 36 of PAIA apoly. This is patently

inadequate, and does not sonstiute “adequate reascns” as required under s

25(3)(a) of PAIA.

Section 39 of PAIA

85.

The first respondent’s refusal of both applicants’ rejuests was based on all

the grounds listed dhder szction 36(1){a), (b) and (c) of PAIA. The decision of

—
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the second respondent in the internal appeals was limited to s 36(1)(a) and

(b). Section 36(1) reads as follows:

#“36. Mandatory pfofection of commercial information of third party —

(1) Subject to subsection (2), the information officer of a public body must
refuse a request for access to a record of the body if the record
contains—

(a)
(b)

(c)

trade secrets of a third party;

financial, commercial, scientific or technical information, other
than trade secrets, of a third party, the disclosure of which would
be likely to cause harm to the commercial or financial interests
of that third party; or

information supplied in confidence by a third party the disclosure
of which could reasonably be expected—

(i) to put that third party at a disadvantage in contractual or other
negotiations; or

(i§) to prejudice that third party in commercial competition.”

86. The grounds under section 36(1) of PAIA are subject to the limitations under s

36(2), which provides:

‘(2) A record may not be refused in terms of subsection (1) insofar as it
consists of information-

(@
(b)

(c)

already publicly available;

about a third party who has consented in terms of section 48 or
otherwise in writing to its disclosure to the requester concermed:
or

about the results of any product or environmental testing or
other investigation supplied by a third party or the result of any
such testing or investigation carried out by or on behalf of a third
party and its disclosure would reveal a serious public safety or
environmental risk.

.
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(3) For the purposes of subsection (2)(c), the results of any product or
environmental testing or other investigation do not include the results of

preliminary testing or other investigation conducted for the purpose of
developing methods of testing or other investigation.”

it is notable that neither the first or second respondent appeared to have any
regard to the internal limitations in s 36(2) of PAIA. There is no mention of
these provisions in the notices of refusal or appeal decisions, nor any

evidence that the first and second respondents considered them.

This is of particular concern in respect of the requested compliance reports,
which clearly fall within the scope of the s 36(2)(c). These records, by their
very nature, are required to contain results of environmental testing and/or
investigations pertaining to the atmospheric emissions caused by the activities
that are the subject of the AEL (or APPA permit). In light of the serious air
quality problems in the south Durban area; the nature of the atmospheric
pollutants emitted by Engen and SAPREF; and the fact that the Engen a:nd
SAPREF refineries have histories of non-compliance with environmental
obligations (as indicated above), it moreover appears that the disclosure of
these results would indeed reveal “a sericus public safety or environmental

risk”.

On this basis alone, and regardless of whether or not the compliance reports
contain any information contemplated in s 36(1)(a), (b) or (c), the compliance

reports must be disclosed.

Pdaa]
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As indicated, the first and second respondents’ reliance on the grounds under
section 36(1) to refuse the applicants’ requests is entirely unsubstantiated.
Given that the eThekwini Municipality notified Engen and SAPREF of the
PAIA requests before responding the applicants’ requests, it ought to have
been in a position to furnish reasons, including a properly substantiated
explanation of the application of the alleged grounds to the requested records.
The fact that the Municipality did not do so suggests that there is no proper

basis for the Municipality’s reliance on s 36(1).

in any event, the applicants contend that none of the grounds under s 36(1)
can reasonably be said to apply to the AELs and compliance reports

requested by the applicants. In support of this contention, we refer to:

91.1  The AEL for the Chevron refinery, Cape Town (valid for the period 31
March 2014 — 31 March 2019), which was publically disclosed by the
City of Cape Town Metropolitan Municipality to Groundwork (a non-
profit organisation that campaigns, among other things, for
environmental justice in the south Durban area) on 28 October 2014,
upon a PAIA application made by Groundwork. A copy of the
Chevron refinery’'s AEL is attached as annexure “DD26”. There is no
information in this AEL that falis to be protected under s 36(1), and
there is no reason to believe that the contents of the AELs issued for
the Engen and SAPREF refineries would contain materially different

information.
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The annual emission report submitted by Natref to the Fezile Dabi
District Municipality, under the NEMAQA, for the reporting period July
2013-June 2014. As indicated, the Natref report was published on the
website of the company’s environmental consultants. This report is

attached marked “DD27".

The 2011 and 2012 annual emission reports submitted by Chevron to
the City of Cape Town Metropolitan Municipality, under APPA. The
Chevron reports were disclosed to VEJA by the City of Cape Town,
pursuant to VEJA’s PAIA request in April 2013. These reports are

attached marked “DD28” and “DD29”.

The Chevron refinery’'s second quarter 2014 emissions and
compliance report to the Chief Air Pollution Control Officer (CAPCOQ),
submitted in terms of APPA. The City of Cape Town furnished
groundWork with this report in October 2014, upon groundWork’s
PAIA request. groundWork was advised that Chevron had, at that
stage, not yet completed its annual emissions and compliance report
for its AEL, under the NEMAQA. The City accordingly disclosed

Chevron’s latest quarterly compliance reports. The CAPCO report

~contains materiafly’ the same emission and-comptiance monitoring- ——

information as is collated into the annual emission reports. A copy of

this report is attached as “DD30".

T
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91.5 A copy of Chevron’s registration certificate under APPA, marked
“DD31". This was disclosed to VEJA by the City of Cape Town,

pursuant to VEJA’s PAIA request in April 2013.

These records evidence that neither the atmospheric emission licences nor
the compliance reports (under APPA and the NEMAQA) contain tra;de
secrets; information that would be likely to cause harm to the commercial or
financial interests of the company concerned; or information supplied in
confidence and which could reasonably be expected to place the company at
a contractual or commercially competitive disadvantage. In particular, | point

out that:

92.1 The Chevron AFL, in summary, contains only the following

information: (i) the general licence terms and conditions; (ii) the lis{ed
activities that apply to the refinery; (i) a description of the nature of
the processes conducted at the refinery associated with the listed
activities; (iv) a description of the raw materials used and products
produced in the refinery’s processes; (v) a description of the
atmospheric emissions and residues generated through the refinery's

processes; (vi) control measures imposed to prevent or reduce air

‘pollution; (vii) maximum emission rates for the listed acfivities and™

monitoring requirements for the emissions; and (viii) contingency plan

requirements.

92.2 The Chevron and Nairef annuai _emissions compliance reports, in

summary, contain only the following informaticn: (i) pollution emission
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trends ‘(recorded emission results with details of when the sampling
was conducted); (ii) greenhouse gas emissions (recorded emission
results with details of when the sampling was conducted); (i)
compliance audit reports; (iv) general descriptions and status updates
of major upgrade projects; and (v) a list of complaints received and air

related incidents.

There is nothing to support an argument that any of these records is supplied
“in confidence” to the municipal licensing authorities. To the contrary, the
same information that is disclosed in these documents must be contained in
the application for an AEL, which is required under s 38(3) of NEMAQA to be

made publically available.

| point out further that, while the Speaker found that the requested records
‘may cause harm and prejudice to the operations of the two third parties”, this
is not the correct standard for the application of the grounds under s 36(1)(b)

and (c).

it is therefore denied that the contents of the requested records fall under
section 36(1)(a), (b) or (c) of PAIA. However, even if it were so that the
requested records could be withheld on any of the grounds under section
36(1)(a), (b) or (c) of PAIA, section 28 of PAIA obliged the Municipality to
sever the portions of the record that constitute trade secrets, information
supplied in confidence or information that would result in harm if disclosed,

and to grant the applicants’ access to the remaining portions of the record.
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The first and second respondents failed to consider and apply the

requirements of s 28.

Further, as | proceed to explain, the disclosure of the requested records is

required in the public interest, on the basis of section 46 of PAIA.

THE PUBLIC INTEREST OVERRIDE UNDER S 46 OF PAIA

97.

98.

Section 46 of PAIA provides for the mandatory disclosure of records by a
public body in the public interest. Where its terms are met, s 46 does not vest

any discretion in the decision-maker. Section 46 stipulates that;

“Despite any other provision of this Chapter, the information officer of a
public body must grant a request for access to a record of the body
contemplated in section ... 36(1)... if -

(a)  the disciosure of the record would reveal evidence of —

()  a substantial contravention of, or failure to comply with, the
law; or

() an imminent and serious public safety or environmental
risk; and

(b)  the public interest in the disclosure of the record clearly
outweighs the harm contemplated in the provision in question.”

There is no evidence that the respondents properly weighed the harm
contemplated under section 36 of PAIA against the public interest in
disclosure, as they were obliged to do under section 46 of PAIA. On this
ground alone, the first and second respondents’ refusals to disclose the

requested records falls to be set aside.

P
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The Speaker simply concluded that s 46 did not apply because he had “not
been advised in what respects the disclosure of the record would reveal
substantial contravention of the law or an imminent and serious threat to
public safety or environmental risk”, and because “The submissions by the
requester do not substantiate enough public interest element they seek to rely
on in asking for the override powers of section 46 to be invoked”. This
reasoning is entirely inadequate, especially given that the Municipality itself

has intimate knowledge of the air pollution problems in the area.

Moreover, there is a palpable public interest in the contents of the records.
This emerges from the facts set out in this affidavit as a whole. | emphasise

in particular that:

100.1 The Engen and SAPREF refineries are based in south Durban, an
area notorious for high levels of industrial air pollution, and are known

to be significant contributors to the air poliution in the area:

100.2 Engen and SAPREEF refineries are known to emit substances that are
harmful to health and the environment, including sulphur dioxide
(S02), particulate matter, nitrous oxides (NOx), hydrogen sulphide
(H2S) and total volatile organic compounds (TVOC), of which

benzene is a component.

100.3 The residents of the south Durban area are known to suffer from
health problems that are caused by harmful atmospheric emissions;

and
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1004 Both the Engen and SAPREF refineries have a history of non-

compliance with environmental obligations.

Accordingly, the applicants contend that the disclosure of the requested
records is required in the public interest as the disclosure of the record would
likely reveal evidence of an imminent and serious public safety or
environmental risk, which public interest outweighs the harm contemplated in

section 36.

Alternatively, and at the very least, the disclosure of the requested records is

required o determine:

102.1  Whether or not the SAPREF and Engen refineries are complying with
their AELs and obligations under NEMAQA and s 24 of the

Constitution; and

102.2 Whether the atmospheric emissions are within the lawful limits,
deemed to be adequately protective of human health and the

environment.

| am advised and submit that, on a proper constitutional interpretation, this is

sufficient for the public interest override under s 46 of PAIA to be triggered.

The applicants are actively involved, as public interest organisations, in
monitoring the air pollution emitted by the Engen and SAPREF refineries.

The SDCEA, in particular, plays a vital role in reporting to the local

T
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communities in the scuth Durban Basin on harmful air poliution levels in the
area. The SDCEA's activities include the monitoring of emissions frgjm
industries, including the Engen and SAPREF refineries; alerting local
communities of emissions of harmful air pollutants; and advising surrounding
communities of the impact of emitted pollutants on the health and wellbeing of

people and the environment,

Access to the requested records of Engen and SAPREF would enable the
applicants to more effectively perform this role. This in turn wouid enable the
affected community members to take such remedial measures as they can to

protect their own health and well-being, and that of their children.

In light of the above facts, the applicants submit that disclosure of the
requested records is manifestly in the public interest, and further that any
harm that may arise out of the disclosure of the requested records (as
contemplated in section 36(1) of PAIA) is clearly outweighed by the public

interest in the disclosure of the records.

Accordingly, even if the first and second respondents correctly took the view
that the requirements of sections 36(1) of PAIA were met, the public interest

requires the disclosure of the requested information.

CONCLUSION

108.

In the premises, | pray for an order in terms of the Notice of Motion.
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| certify that:

1. the deponent acknowledged to me that —

(a) he knows and understands the contents of this declaration;
(b) he has no objection to taking the prescribed oath;
() he considers the prescribed oath to be binding on his conscience:;

2. the deponent thereafter uttered the words “| swear that the contents of this
declaration are true, so heip me God":

3. the deponent signed this declaration in my presence at the address set out
hereunderon 2o S/ o /19 2015.

. /D:.L(( (JC‘: ~

Commissioner of oaths

Name: 2 macd A
Address: (H12 (ot o

Capacity: c-jL-
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