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In the application of:
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Second Respondent

NOTICE OF MOTION

TAKE NOTICE THAT the Applicant intends applying to this Court on a date

and time to be determined with the Registrar, for an order in the following

terms:

1 Condoning the Applicant's non-compliance with the 180-day period in
section 78(1) of the Promotion of Access to Information Act 2 of 2000

(“PAIA") in respect of the RICA, Secret Defence Fund, de Beers,

sepe. uests referred to in the
SHERiFr .;’LTiH,&NNggggUE
CENTRAL

Palazollo, Smit, September and

Founding Affidavit;
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the information described in the Founding Affidavit (“the records”) is

unlawful and in conflict with the provisions of PAIA;

Reviewing and setting aside the refusals by the First and Second

Respondents of the Applicant's requests;

Directing the Respondents to provide the requested records to the

Applicant within 15 (fifteen) days of the granting of this order;

o Directing that SAHA may approach this court, on the papers presently
before this Court duly supplemented as appropriate, in the event that the

respondents fail to comply with this order;

6 Directing the First and Second Respondents to pay the costs of this

application, including the costs of two counsel; and

7 Further and/or alternative relief.

TAKE NOTICE FURTHER that the accompanying affidavit of CATHERINE
MOIRA KENNEDY and the annexures thereto, will be used in support of this

application.

TAKE NOTICE FURTHER that the Applicant has appointed LAWYERS FOR
HUMAN RIGHTS of the address below as the address at which it will accept

notice and service of all further process in these proceedings.

TAKE NOTICE FURTHER that:

(a) Notice of intention to oppose this application must be given within 15

days after receipt hereof and must contain an address within fifteen



and service of documents will be accepted.

Your answering affidavits, if any, must be filed within 15 days after

service of the notice of intention to oppose this application.

(c) In default of your complying with rule 3(5) of the Rules of Procedure for
Application to Court in terms of PAIA, the Applicant may request the
Registrar to place this application before the Court for an order in terms

of section 82(b) of PAIA.

(d) In default of your delivering a notice of intention to oppose, the matter
will without further notice, be placed on the roll for hearing after the
expiry of the period mentioned in paragraph (a) above, on a date fixed

by the Registrar.

Broowm Rntein i
DATED at SANDTON on this the € day of DECEMBER 2014

AP A

LAWYERS FOR HUMAN
RIGHTS

Agplicant’s Attorneys

4™ F|, Heerengracht Building
87 De Korte Street
Braamfontein, Johannesburg
Tel: 011-339-1960

Fax: 011-339-2665

Ref: David Cote




'HE REGISTRAR OF THE HIGH COURT
5AUTENG LOCAL DIVISION, JOHANNESBURG

\ND TO:
'HE MINISTER OF JUSTICE AND
ORRECTIONAL SERVICES

First Respondent

Momentum Centre

329 Pretorius Street

PRETORIA

c/o The State Attorney

12" Floor, North State Building
95 Market Street
Johannesburg

AND TO:
THE DEPUTY INFORMATION OFFICER:

DEPARTMENT OF JUSTICE AND CORRECTIONAL

SERVICES
Second Respondent

Momentum Centre
329 Pretorius Street
PRETORIA

BY HAND

BY SHERIFF

BY SHERIFF



IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, JOHANNESBURG

CASE NO:
In the matter between:
THE SOUTH AFRICAN HISTORY ARCHIVE TRUST Applicant
and
THE MINISTER OF JUSTICE AND
CORRECTIONAL SERVICES First Respondent
THE DEPUTY INFORMATION OFFICER:
DEPARTMENT OF JUSTICE AND
CORRECTIONAL SERVICES Second Respondent
FOUNDING AFFIDAVIT
|, the undersigned,
CATHERINE MOIRA KENNEDY
do hereby make oath and state the following:
1 | am a director of the South African History Archive Trust, situated at the

Women's Jail, Constitution Hill, 1 Kotze Street, Braamfontein, Johannesburg.

2 The facts herein contained are within my personal knowledge, unless stated
otherwise or indicated by the context, and are to the best of my knowledge and

belief both true and correct. Where | make legal submissions, | do so on the

e,
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basis of advice of the applicant's legal representatives.

3 | am duly authorised to bring this application on behalf of the applicant. In this
regard, | attach a copy of a resolution of the Trustees of the South African History

Archive Trust marked “CMK1a”.

THE PARTIES

4 The applicantis THE SOUTH AFRICAN HISTORY ARCHIVE TRUST ("SAHA”),
a non-governmental organisation constituted as a trust in terms of the laws of
South Africa. SAHA requested the information, which forms the subject matter

of this application, from the first and second respondents.

5  The first respondent is the MINISTER OF JUSTICE AND CORRECTIONAL
SERVICES, formerly known as the Minister of Justice and Constitutional
Development, in the national government (“the Minister”), who is cited in his
official capacity as the Minister responsible for the Department of Justice and
Correctional Services, with offices situated at the Momentum Centre, 329
Pretorius Street, Pretoria. The firstrespondentis cited care of the State Attorney,
Pretoria, whose address is Office of the State Attorney Pretoria, SALU Building,
255 Francis Baard Street. The first respondent is a member of the National
Executive and is responsible for the records that were subject to SAHA’s request
for information under the Promotion of Access to Information Act 2 of 2000
("PAIA"). The Minister or the person designated by him or her is the “relevant

authority” for deciding appeals, in terms of section 1 of PAIA.



The second respondent is THE DEPUTY INFORMATION OFFICER OF THE
DEPARTMENT OF JUSTICE AND CORRECTIONAL SERVICES, with offices
situated at the Momentum Centre, 329 Pretorius Street Pretoria. The second
respondent is cited in her official capacity, as the officer who decides whether
requests to the Department of Justice and Correctional Services for access to

information, in terms of PAIA, should be granted or refused.

In what follows, where | refer to “the Department” this is a reference to both

respondents, unless the context indicates otherwise.

1E OBJECTIVES AND FUNCTION OF SAHA

SAHA's objectives are to preserve, collect and catalogue materials of historic,
contemporary, political, social, economic and cultural significance, and to
encourage the accessibility of such materials to the public as a whole. | attach a

copy of SAHA's trust deed marked “CMK1b".

SAHA is an independent non-governmental organisation (NGO) dedicated to
documenting and providing access to archival holdings that relate to past and
contemporary struggles for justice in South Africa. In the late 1980's SAHA was
established by anti-apartheid activists. Its founding mission was to promote the
recapturing of South Africa's lost and neglected history and to record history in
the making. SAHA aims to document, support and promote awareness of past

and contemporary struggles for justice through archival practices and outreach,
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'n 2001 SAHA launched its Freedom of Information Programme, which is
dedicated to using PAIA as a method to test and extend the boundaries of
freedom of information in South Africa. This programme further seeks to create

awareness of, compliance with and use of PAIA.

Since 2001, SAHA has made over 1800 requests for information from various
government departments and it has brought numerous applications in the High
Court arising out of refusals of such requests. SAHA has also intervened as

amicus curiae in a number of PAIA applications.

SAHA has developed a comprehensive capacity training programme for NGOs
and community based organisations on using PAIA. It has developed resource
kits, workshop guides, PAIA case study DVDs, and a dedicated online
management system for the submissions and monitoring of PAIA requests made
by the PAIA Civil Sdéiety Network, an umbrella body of organisations,
established in 2008, working to advance the right of access to information in
South Africa. Since 2008 SAHA has also trained hundreds of activists, students,
community members, NGO members, attorneys and paralegals in the use of

PAIA.

In line with these objectives, SAHA made the PAIA requests which are the
subject matter of this application after consulting with SAHA research associates.

They included the Open Secrets project, a group of South African researchers

' based in Cape Town who are in the process of collecting and analysing



apartheid-era archival material for the purpose of publishing a book that will focus
on procurement practices and public accountability during apartheid; and
Professor Jane Duncan, a media academic currently conducting research into

communications surveillance and interception.

THE NATURE OF THIS APPLICATION AND RELIEF SOUGHT

14
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This application is brought in terms of section 78(2) read with section 82 of PAIA,
in response to refusals by the first and second respondents of the SAHA’s

requests for access to information.

This application seeks relief related to seven requests for information which it
made to the Department in respect of records in the Department’s possession,
and two requests which it made to the National Prosecuting Authority (NPA),

which transferred those requests to the Department.

In this section of this affidavit, | summarise the manner in which the Department
has dealt with the requests in issue. This is unfortunately reflective of a failure
on its part to comply with its obligations under PAIA and the Constitution. It
repeatedly does not comply with the statutory time periods; it backdates letters
which it sends, in a disr’]onest attempt to make it appear that they were sent
earlier; it issues blanket refusals; and it issues template responses to requests

for access to records without engaging meaningfully or at all with the requests.

SAHA brings this application in respect of those nine requests. It does so in

order to avoid the duplication of cost, and because itis, | submit, in the interests

s |
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admin ial for one application to be
brought in respect of all of these requests rather than for multiple applications to
be brought. As appears below, the PAIA applications in issue were made by the
same applicant, they were refused by the same respondents, and they raise

common questions of fact and law.

miadiction

i | am advised and submit that this Court has jurisdiction to hear this application
by virtue of the definition of ‘court’ in section 1 of PAIA, which provides that ‘court’
includes the High Court within whose area of jurisdiction the requester is

domiciled or ordinarily resident.

19 Section 82(2) of PAIA provides that the court hearing an application of the

present kind may grant any order that is just and equitable including orders:

“(a) confirming, amending or setting aside the decision which is the
subject of the application concerned;

(b) requiring from the information officer or relevant authority of a
public body or the head of a private body to take such action orto
refrain from taking such action as the court considers necessary
within period mentioned in the order;

(c) granting an interdict, interim or specific relief, a declaratory order
or compensation;

(d) as to costs; or

(e) condoning non-compliance with the 180-day period within which
to bring an application, where the interests of justice so require.

20 Each of the respondents is a "public body" defined in section 1 of PAIA. SAHA

has exhausted the relevant internal appeal procedures in PAIA in that:

20.1 The second respondent refused (either explicitly or through a deemed

AN
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refusal) all of the applications for access;

20.2 Internal appeals were lodged against such refusals in terms of section 74

of PAIA;

20.3 Section 77(7) provides that where the relevant authority fails to give notice
of a decision on an internal appeal within the stipulated period, the

authority is regarded as having dismissed the internal appeal.

I submit below that either the late “decisions” by the second respondent were
ineffective because they were made after there was a deemed refusal as a matter
of law, and after internal appeals had been lodged; or they are to be treated as
decisions on appeal. In either event, the administrative process has run its

course.

If this court were to find that the refusals issued by the second respondent were
valid decisions in relation to the initial request, and that an internal appeal is still
available, | submit that exceptional circumstances exist to exempt SAHA from
lodging internal appeals. These include the sequence of events which | have
described above, and the respondents’ clear disregard of the time limits and
obtligations imposed upon them by PAIA. It would be inconsistent with the
scheme of the Act if a public entity were permitted to prevent a requester from
achieving the determination of its request, by delaying its decision on the

application.

Accordingly, SAHA is entitied to bring this application in terms of section 78(2)

read with section 82 of PAIA.

1



24.1 The importance of the right of access to information and the role of PAIA

in giving effect to the constitutional right;
24.2 The factual background to this application;

24.3 The refusals by the respondents to grant access to the records concerned

and why there is no basis in law for such refusals; and

24.4 The fact that public interest requires that access be granted.

25 Before dealing with those matters, | describe the requests which SAHA made,
and summarise the Department's response (or lack of response) to those

requests.

The requests

26 SAHA made the following requests for access to information held by the

-

respondents:
26.1 The request made on 21 August 2013 sought access to the following:

“Copies of any records or part of records, including internal reports or
Minutes, relating fo the Regulation of Interception of Communications and
Provision of Communication-related Information Amendment Act, 2010
and/or the Regulation of Interception of Communications and Provision of
Communication-Related Information Act, 2002 (the Interception
legislation, also known as RICA):

1. In relation to interception directions under the Interception legislation by
each financial or calendar year that is available for the period from the
earliest date of commencement of the Interception legislation (also known
as the fixed date under the Interception legislation) to 31 July 2013:
8 Lx/

» The different types of interception directions able to be granted



- The different type of offences for non-compliance with an interception
direction and for unlawful interceptions of communications

« The number of interception directions requested, granted or modifieqd,
set out by agency that applied for the direction (where that information in
relation to each agency is available - noting these numbers are sought
even if they are not available in relation to each agency)

« The average cost to applicants in obtaining an interception direction

« The overall annual budget allocated within the department for
administering interception directions

« The annual average number of employees in the department with
responsibilities that include administering interception directions

* The types of surveillance used in interception directions

= The number of each of the prosecutions, convictions, arrests and
penalties imposed as a result of the successful use of an interception
direction, set out by agency that applied for that direction (where that
information in relation to each agency is available - noting these numbers
are sought even if they are not available in relation fo each agency)

2. In relation fo each of the real-time communication-related directions and
archive communication-related interception directions and decryption
directions and entry warrants under the Interception legislation by each
financial or calendar year that is available for the period from the earliest
date of commencement of the Interception legislation (also known as the
fixed date’ under the Interception legislation) to 31 July 2013:

» The number of each type of direction or warrant requested, granted or
modified, set out by agency that applied for the direction or warrant (where
that information in relation fo each agency is available - noting these
numbers are sought even if they are not available in relation to each

agency)

« The number of each of the prosecutions, convictions, arrests and
penalties imposed as a resulf of the successful use of each type of
direction or warrant, set out by agency that applied for that direction or
warrant (where that information in relation to each agency is available -
noting these numbers are sought even if they are not available in relation
fo each agency)

3. Any directives issued by the designated judge to supplement the
procedure for making applications for the issuing of any type of direction
or entry warrant.

4. The number of each of the prosecutions, convictions, arrests and
penalties imposed as a result of as a result of information gained from SIM
card (or cell phone) registrations by each financial or calendar year that is
available for the period from the earliest date of commencement of that

13



A copy of the request is attached hereto marked “CMK2.” For ease of

reference, | refer to this request as the “RICA request”.

2 The request made on 23 August 2013 sought access to the following:

“All records of TRC investigations (including evidence gathered) and
findings of the TRC regarding the use of secret funds by SADF, Armscor
and front companies from 1978 to 1994, including:

1.

Report of the Auditor General on all secret funds from 1960 fo
1994 provided to the TRC (see TRC Final Report, Volume 2, pg.
524),

The schedule of secret projects compiled by the Auditor General
provided to the TRC (see TRC Final Report, Volume 2, pg. 539).

Any records relating to the Kahn Committee (also known as the
Aavisory Committee on Special Secret Projects) provided to the
TRC (see TRC Final Report, Volume 2, pg. 525)

Any records relating to the Ministers’ Committee on Special
Projects provided to the TRC (see TRC Final Report, Volume 2,
pg. 530)

Any records relating to the Secret Services Evaluation
Committee provided to the TRC (see TRC Final Report, Volume
2, pg. 532)

Any records relating to the Special Defence Account provided to
the TRC (see TRC Final Report, Volume 2, pg. 532)

Any records relating to the Secret Service Account provided to
the TRC (see TRC Final Report, Volume 2, pg. 532)

Any records relating to the Steyn Commission provided to the
TRC (see TRC Final Report, Volume 2, pg. 542)"

A copy of the request is attached hereto marked "CMKS3.” For ease of

reference, | refer to this request as the “Secret Defence Fund request”.

26.3 Three requests were made on 13 September 2013.

10



26.3.1

The first request of 13 September 2013 sought the following

information:

“All investigations and evidence gathered by and made available to
the South African Truth and Reconciliation Commission (TRC), and
the TRC reporting of findings into the murder of Ms Dulcie
September (former ANC diplomatic representative to France, in
Paris) on 29 March 1988. (We note that the date of death is over
20 years ago and so this is not personal information).

To assist in locating those records the TRC evidence gathering was
referred to in the TRC Final Report, Volume 2, pages 199-122 at:

http:/www justice.gov.za/tre/reportfiinalreport/Volume % 202.pdf as
follows:

“‘On 29 March 1988, Ms Dulcie September, the ANC chief
representative in France, was assassinated in Paris. She died
instantly when hit by a volley of five bullets fired at close range.
Though no submission was made to the Commission on the
murder, it was identified as a priority case for investigation. A
delegation travelled to Paris and elicited the co-operation of the
French police, who made available to the Commission the files of
the investigating judge, Ms Claudine Forkel.”

A copy of the request is attached hereto marked “CMK4.” For ease of

reference | refer to this request as the “September request”.

26.3.2 The second request of 13 September 2013 sought the following

information:

“All investigations and evidence gathered by and made available to
the South African Truth and Reconciliation Commission (TRC), and
the TRC reporting of findings into the attempted assassinations of
the late Mr Godfrey Motsepe (former ANC diplomatic
representative to the BENELUX countries, in Brussels) on 2
February 1988 and on 27 March 1988.

To assist in locating those records the TRC evidence gathering was
referred to in the TRC Final Report, Volume 2, pages 199-122 at:
http:/ivww justice.gov.za/trc/report/inalreport/Volume%202. pdf as
follows:

“In a submission to the Commission, Mr Motsepe alleged that he
had twice been the target of assassination attempts in 1988. In the

11
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first, on 2 February 1988, two shots were fired through the window
of the office in which he was working, but missed him. In the
second, on 27 March 1988, a seventeen- kilogram bomb was
discovered in his office. This occurred two days before the kKilling of
Ms Dulcie September in Paris”

A copy of the request is attached hereto marked “CMKS5.” For ease of

reference, | refer to this request as the “Motsepe request”.

26.3.3

The third request of 13 September 2013 sought the following
information:

“All investigations and reports made at any time into the export of
uncut diamonds during the period 1992-1993 by the company ‘De
Beers'.

To assist in locating those records, these include records that
were compiled in preparation of a briefing document on the matter
fo the Standing Committee on Public Accounts in 2007

A copy of the request is attached hereto marked “CMK6.”  For

ease of reference | refer to this request as the “de Beers request”.

26.4 Two requests were made on 4 February 2014.

26.41

26.4.2

The first request of 4 February 2014 sought the following

information:

“All investigations covering the period the period 1986-2009 into
alleged illegal activities involving Mr Vito Roberto Palazzolo (also
known as Mr Robert von Palace Kolbatschenko).

A copy of the request is attached hereto marked “CMK7.”  For
ease of reference | refer to this request as the “Palazzolo

request’”.

The second request of 4 February 2014 sought the following

information:

10



obert Van Schalkwyk Smit and Mrs Jeanne-Cora Smit in
springs, just outside of Johannesburg, on 22 November 1977.

‘0 assist in locating those records, Mr Smit was a prominent
olitician. The murders are commonly referred to in media reports
wer the past 35 years as the ‘Smit murders’. It is noted that as

hese deaths occurred over 20 years ago, this is not personal
1formation”

\ copy of the request is attached hereto marked “CMKS8." For

:ase of reference | refer to this request as the “Smit request”.
ruary 2014 SAHA made two separate requests to the NPA.

26.5.1 The first request of 4 February 2014 was made in the same terms

as the Palazzolo request.

26.5.2 In a letter dated 18 March 2014, the NPA informed SAHA that it
had transferred the request made in the same terms as the
Palazzolo request to the respondents, on the basis that the NPA
was not in existence at the relevant time. A copy of the NPA's
letter of 18 March 2014 is attached marked “CMK9”. For ease of
reference, | refer to this request as the ‘fransferred Palazzolo

request”.
26.6 The second request of 4 February 2014 sought the following information:

“All investigations covering the period 1977 to 1997 into alleged illegal
activities (including but not limited to ‘gold smuggling’) involving Mr Paul
Ekon”

A copy of the request is attached marked “CMK10.” The NPA also

transferred this request to the Department, in terms of the letter of 18

13
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March 2014, attached as annexure CMK9 above. For ease of reference |

refer to this request as the “fransferred Ekon request”.

The responses to the requests

Explicit refusals

27 The second respondent explicitly refused access to the records referred to in

three of the requests:

27.1 On 23 September 2013 the second respondent refused access to the

records referred to in the “RICA request’.

27.2 On 9 and 16 May 2014 respectively the second respondent also refused
access to the records referred to in the fransferred Palazollo and

fransferred Ekon requests.
28 SAHA then lodged internal appeals in terms of section 74 of PAIA as follows:

28.1 The RICA request’s internal appeal was lodged on 12 November 2013;

@ 28.2 The fransferred Ekon request’s internal appeal was lodged on 17 July

2014,

28.3 The transferred Palazollo request’s internal appeal was lodged on 20 July

2014.

29 Aresponse to these internal appeals was due, in terms of PAIA, by 12 December
2013, 16 August 2014 and 19 August 2014 respectively. To date, the first

I
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respondent has failed to respond to SAHA’s internal appeals. Accordingly, the

appeals are deemed to have been refused in terms of section 77(7) of PAIA.

Deemed Refusals

30 No response was received from the second respondent within the time period

31

32

contemplated in section 25 of PAIA in relation to the following six requests:

30.1  Secret Defence Fund,

30.2 September;

30.3 Motseps;

30.4 De Beers;

30.5 Palazollo; and

30.6 Smit.

in the circumstances, the second respondent was deemed to have refused those
six requests as contemplated in section 27 of PAIA.

SAHA then lodged internal appeals in terms of section 74 of PAIA as follows:

32.1 September, Motsepe and de Beers requests’internal appeals were lodged

on 23 January 2014,

32.2 Secret Defence Fund request’s internal appeal was lodged on 4 February

2014.
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32.4 Palazzolo request’s internal appeal was lodged on 10 April 2014.

Subsequent to the lodging of the internal appeals the second respondent did the

following:

33.1 On 26 February 2014 the second respondent refused access to the
records requested in the Secret Defence Fund, September and Motsepe

requests,

33.2 On 13 March 2014 she refused access to the records requested in the de
Beers request. This decision was followed by the first respondent’s letter
on 8 May 2014, which purports to be a decision relating to an internal
appeal. In the letter of 8 May 2014, the_first respondent also refused

access to the de Beers records;

33.3 On 9 May 2014 she refused access to the records requested in the Smit

and Palazzolo requests.

As appears from the sequence | have described, these decisions were issued
after the internal appeals had been lodged against the deemed refusal. | submit

that either:

34.1 The “decisions” are ineffective, as by that time the second respondent was
deemed by operation of law to have refused the applications, and internal
appeals had already been lodged. In that event, there has been no

decision on the internal appeals; or

o 4
D
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34.2 these decisions are to be regarded as refusals of the internal appeals.

SAHA is therefore compelled to bring these proceedings in order to obtain access

to the records requested.

SAHA seeks an order:

36.1 Declaring that the decisions to refuse access to the records concerned,

are unlawful and in conflict with PAIA;

36.2 Reviewing and setting aside the refusals by the first and second

respondents of SAHA'’s requests; and

36.3 Directing the first and second respondents to supply SAHA with copies of
the records requested in SAHA’s requests for information within 15 days

of this order;

36.4 Directing that SAHA may approach this court, on the papers presently
before this Court duly supplemented as appropriate, in the event that the

respondents fail to comply with this order.

IMPORTANCE OF THE CONSTITUTIONAL RIGHT OF ACCESS TO

INFORMATION AND THE ROLE OF PAIA IN GIVING EFFECT TO THE RIGHT

37

Section 32 of the Constitution establishes a right of access to information held

by both public and private bodies. It states that:

“(1) Everyone has the right to have access to
a) any information held by the State, and

b) any information that is held by another person that is required
for the exercise or protection of any right.

2|
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and may provide for reasonable measures to alleviate the
administrative and financial burden on the State."

PAIA is the national legislation envisaged in section 32(2) of the Constitution. it
was enacted in order to give effect to the right of access to information and to
promote the values of openness, transparency, accountability and good

governance ~ principles foundational to the Constitution.

The preamble of PAIA r;zcords that the system of government in South Africa
before 27 April 1994 "resulted in a secretive and unresponsive culture in public
and private bodies which often led to an abuse of power and human rights
violations". The preamble continues that PAIA is enacted to "foster a culture of
transparency and accouhtability in public and private bodies by giving effect to

the right of access to information”.

Section 9 of PAIA describes as its object, inter alia, the promotion of:

“... transparency, accountability and effective governance of all public
and private bodies by including, but not limited to, empowering and
educating everyone

i) to understand their rights in terms of this Act in order to exercise
their rights in relation to public and private bodies;

i} to understand the functions and operation of public bodies;

iii) to effectively scrutinise... decision-making by public bodies that
affects their rights."

| am advised and submit that:

41.1 in terms of PAIA, public bodies are under a duty to provide access to a
requested record, or part of it, unless refusal of the request is permitted or

required by one or more of the grounds listed in PAIA; and

D
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of the section 32 right in the Constitution and entitles the requestor to
access to the requested record, or part thereof, if that requestor complies
with all the procedural and statutory requirements set out in the statute,
unless there is a valid ground of refusal on which the private or public body

may rely.

41.3 the Constitutional Court has repeatedly made clear that the right of access
to information is fundamental to the realisation of the other rights

guaranteed in the Bill of Rights.

The Conduct of the Department in relation to PAIA requests

42 It is in this context that the responses received from the Department must be

evaluated.

Practices and policies under RICA

43 The request for the RICA records is important because the information will allow
the public to assess how effective interception directions, granted in terms of

RICA, are as crime fighting tools.

44 Scant information is provided to the public about interceptions that are
undertaken in terms of RICA. The designated judge's report is made public
through the report to Parliament of the Joint Standing Committee on Intelligence,
but the report is only a general overview of directions requested and granted, per

agency, on an annual basis. Aggregate figures are provided about the number

19
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nber refused. This information tells the public very little about the

activeness of RICA.

RICA was enacted to assist the state in the fight against terrorism and crime.
Communications surveillance and interception are by definition rights-limiting:
they reduce a person’s right to privacy and, potentially, and also freedom of
expression, as the possibility of being surveilled may have a chilling effect on

speech that may otherwise be conveyed over communications networks.

The revelations by Edward Snowden of the US government's widespread mass
surveillance practices, which were allowed to develop behind a cloak of secrecy,
underline the fact that people should not just simply give up these rights without
insisting on accountability from their government about how their government is
using these intrusive capacities of the state for the benefit of the people. This
information request would help to shine a light on these practices, and enable
the public to ask and answer whether the pressing public purposes that led to
the limitation of their rights are actually being achieved. They would answer the
question of how effective.RICA is in actually bringing down levels of crime, about
public expenditure on these practices, about whether the public is getting ‘value
for money’ out of these activities, and about whether there is any value in the
public being made to register their SIM cards, which is an expensive and time-

consuming exercise.

Research undertaken elsewhere has suggested that SIM card registration is of

limited value as a crime fighting tool, and that the negative consequences of this
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practice for the right to privacy outweighs the limited public benefits that have
flowed from these processes. This information request attempts to establish
whether South Africa has followed this trend. Arguably real time directions are
more intrusive of the right to privacy than archive-related directions, so this
request also attempts to establish how frequent the former are in relation to the

|atter.

in the circumstances, this request relates to an important, but poorly researched
and understood aspect of South Africa’s current practices as a democratic and
constitutional country. Itis critical that SAHA associates gain access to these
records to enable detailed research which helps South Africans understand how
South Africa carries out its surveillance practices and whether such practices are

effective in its efforts against crime.

Practices and policies of the apartheid regime

49

50

The requests at issue, with the exception of the RICA request, relate to practices
and policies during the final phase of the apartheid regime (1976-1994) which

may have enabled economic crime and corruption.

This period represents the height of militarisation of the state and the economy
and was characterised by repressive laws and practices. This not only gave
context to the gross violations of human rights, it also limited the flow of
information and favoured a culture of censorship and large-scale secrecy within

the public and private sector.
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The withholding of this information has had a negative effect on the ability of the
South African public to engage with and understand the extent of illegal practices

and their relationship to apartheid.

Save for the RICA request, these requests relate to aspects of governance in
South Africa which are largely focussed on a period of between 20 and 40 years
ago. It has become increasingly difficult to find individuals and material that can
help shed light on some of the narrative which emerges from documents which

previously had restricted access.

The longer the delay in accessing material, the more likely that key sources
{some of whom will be identified by these documents) would have passed away.
Therefore, any delays in accessing the information will inhibit the ability of the
researchers and the public to understand the documents within the proper

context.

In essence, these requests relate to important, but poorly researched and
understood aspects of South Africa’s recent past. It is critical that this material
should be accessible. SAHA associates such as the Open Secrets project will
undertake detailed research which will help South Africans understand the long

term impact of this important aspect of our history.



TRC Records

55

56

Some of the requests relate to the records of the TRC. The records of the TRC
are animportant part of South Africa’s transition to democracy. A central purpose
of the TRC process was to investigate the gross violations of human rights under
apartheid and to make the findings known in an effort to prevent a recurrence of

such atrocities in future.

The public nature of the TRC process was considered to be a vital mechanism

for promoting national healing and guarding against amnesia. .

Dulcie September

57

58

Ms Dulcie September was a representative of the ANC and the liberation
movement in France, Luxemburg and Switzerland. She actively campaigned for
the political and economic isolation of South Africa. Substantial evidence
suggests that all three countries were important partners of the apartheid state

in strategic sectors such as arms trade, nuclear energy and banking.

On 29 March 1988, Ms S’eptember was assassinated in Paris. She died instantly
when hit by a volley of five bullets fired at close range. Her case represents not
only a gross violation of human rights for which there has been no accountability,
but also a high profile but poorly understood key point in South African history. It
is the only known case of a South African liberation movement activist

s

assassinated in mainland Europe.
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unpunished. There is no indication that any investigation is ongoing in South
Africa in relation to this matter. The French case was closed in 2002, as it had

been 10 years since new information had been uncovered.

The possibilities raised by ongoing research have broad implications for our
understanding of the motives behind by the assassination and of the
relationships between this incident and other related matters, and between the

countries concerned.

61 Access to the available data is accordingly in the interest of all who continue to
grapple with the legacy of our violent past.

Godfrey Motsepe

62 Mr Godfrey Motsepe was a representative of the ANC and the liberation
movement in Belgium. He actively campaigned for the political and economic
isolation of South Africa.

63 While Belgium publicly implemented sanctions measures, research suggests
that the country was home to influential pro-apartheid lobby groups.

64 In a submission to the TRC, Mr Motsepe asserted that he had twice been the
target of assassination attempts in 1988.

65 InVolume 2 of the TRC's Final Report, the TRC expressed no explicit conclusion

24



on the assassination attempts against Godfrey Motsepe. It however suggested
at page 119 that these attacks may, together with that on Duicie September,
have “formed part of a CCB [Civil Co-operation Bureau] operation undertaken in

collusion with covert French right-wing elements”.

66 This makes access to the available data on the alleged attempts on Godfrey
Motsepe's life central to the public interest.

67 There is no indication that any investigation is ongoing in South Africa in relation
to this matter.

Smits

68 Dr Robert Van Schalkwyk Smit was a prominent politician. He was a National
Party parliamentary candidate and a former national representative to the
International Monetary Fund (“IMF").

69 Dr Smit and his wife Mrs Jeanne-Cora Smit were murdered in Springs on 22
November 1977. The murders are commonly referred to in media reports over
the past 35 years as the ‘Smit murders’.

70 The TRC's findings at volume 2, page 269 detailed the prevailing suspicions that

the still-unsolved murder was related to Dr Smit's possession of certain
“explosive” information, possibly concerning high-level government corruption

and/or sanctions busting.
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investigation, which was thought to have been subverted by a South African
Police officer who, it transpired, had been involved in a cover-up of security force
involvement in another case. This suspicion is recorded at page 268 of the TRC’s

findings.

Other than these suspicions, the motive behind Dr Smit's assassination has
never been made clear. The post-apartheid research community and the public

have a strong interest in reaching a fuller understanding of this unique case.

73 Thirty-seven years later, there appears to be no meaningfut investigation into the

Smit murders.
Secret Defence Fund

74  Chapter 6 of Volume 2 of the TRC'’s Final Report is entitled “Special Investigation
into Secret State Funding”. It details the TRC’s investigations into the "use of

secret funding to promoté the policies of the former state”.

75 Based on investigations and submissions received from the Auditor-General and
directly from numerous departments, the TRC estimated that between 1978 and
1994 over R2.7 billion (R2 751 041 170) in secret funds was transferred by the
Treasury (later the Department of State Expenditure), plus almost a further R50

billion (R49 648 737 969) through the Defence Special Account alone.



The Defence Special Account and the Secret Services Account were established
via a specific statute in order to facilitate the funding of secret services in the
context of growing foreign and internal pressure on the apartheid regime, and by

their nature involved sevérely limited oversight.

The modern equivalent of the total estimate of secret apartheid spending of R52
billion, adjusted for inflation, is just under R400 billion. This is equivalent to over
a third of government's total allocated expenditure for the 2013/2014 financial
year, and almost ten times the year's budget for Defence. The scale of secret
spending is illustrated by the fact that by comparison, the estimated total cost of
the Strategic Defence Procurement Package excluding financing costs (more
commonly known as the ‘Arms Deal and which has caused massive public

outcry), is in the region of R47 billion.

The TRC, at chapter 6, volume 2 page 541, repeatedly stressed, however, that
it had little assurance as to the accuracy or completeness of the figures it
provided. This was a result of the “need-to-know” principle that prevailed, the
limitations on audit procedures, as well as “the extent that information and
documentation has been destroyed, and persons with the appropriate knowledge

have left the relevant departments”.

For all their considerable limitations, the documents compiled by the TRC likely
constitute by far the fullest record of these funds that has ever been made, and
its uniqueness will only have been compounded by the decade since then. There

likely no longer exists another means to access this information.
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importantly, the TRC'’s final recommendations state that:

“further research and investigation be done into the hundreds of projects
thus funded in secret, and through which, the Commission confirmed,
“dubious and illegal activities had been successfully woven into
authorised and official operations”.

Giving effect to this mandate for the promotion of transparency and accountability
for possible apartheid corruption requires the full and free provision of the

requested information.

Accordingly SAHA is seeking to give effect to the TRC's recommendation that
the TRC records be made availabie in the widest possible way, and in making
these records available tp researchers, such as the Open Secrets project, is also
promoting the implementation of the recommendations around further research

and investigation.

Once the requested records have been received, the intention is to publish a
books in order to ensure that the public gains access to this research material.
The books are an opportunity for a public, which is unlikely to ever seek access

to public archives, to understand the content and implication of these documents.

The relevant parts of the TRC's final report are voluminous, and have not been
attached to these papers in order to avoid overburdening the record. Copies will
however be made available at the hearing of this matter should this be
necessary. The report is in any event publicly accessible on the Department's

website.
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in May 2008, following an investigation by the Standing Committee on Public
Accounts (SCOPA), Parliament was directed to form a task team to more fully
investigate claims that De Beers had exported large stockpiles of diamonds
during the 1990s and that this might have constituted illegal capital flight and tax
avoidance. A copy of the minutes of the SCOPA meeting is attached marked

“CMK12”,

It was suggested in the earlier SCOPA meetings that approximately 20 million
carats of diamonds with a value of USD$900 million had been moved, avoiding
payment of a possible tax liability of about USD$135 million. Adjusting for
inflation, this figure is equivalent to R1.47 billion today, This is equivalent to more
than 10% of what the SA Treasury budgeted for spending on HIV/Aids and

Tuberculosis (TB) in the 2013/2014 financial year.

It was reported in the press that the task team in 2009 appealed to the Reserve
Bank for assistance in its investigations. It is unclear what, if anything, was the
outcome of these investigations. A copy of the article of 2009 is attached marked

“CMK13”.

SAHA believes that this matter, if properly investigated, should have received the
attention of the National Prosecuting Authority (NPA) or one of its Units such as
the Directorate of Special Operations (DSO) or the Special Commercial Crimes
Unit (SCCU). Given that it is more than two decades after the fact, it is unlikely

that investigations are ongoing. Access to such information would therefore not

D
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disruptive impact on current investigations.

pproach of the respondents to the requests

In light of the importance of the issues raised in the requests and the clear
mandate issued by the TRC in its findings, [ submit that the respondents’ conduct
in either issuing blanket refusals of access orignoring SAHA's requests is entirely

unjustifiable.

ttern of Conduct

Historical Patterns of Conduct

90 Such “decisions” reflect a pattern of conduct by the Department in failing to give

effect to its obligations under PAIA. | say this based on the following:

90.1 Prior to the submission of these requests and between 2001 and 2014,
SAHA submitted over 60 PAIA requests to the Department, specifically in

relation to the TRC records.

90.2 In more than 80% of the requests submitted, the Department failed to

respond within the statutory time frames.

90.3 Records were released (either in full or in part) in response to less than
20% of requests initially submitted, although in some instances there were
documents missiﬁg from the released records, which, despite SAHA
having followed up about these gaps, have not subsequently been

provided.

90.4 Only five refusals were overturned at the internal appeal stage.
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SAHA
challenges it lodged against the Department, in respect of five specific

requests.
itierns of Conduct Relating to Current Requests

90.6 The respondents failed to respond to the Secret Defence Fund,

September, Motsepe, de Beers, Palazollo and Smit requests;

90.7 When internal appeals were lodged in relation to these requests, the first
respondent failed to render a decision to the internal appeals within the
stipulated time period in each of these cases, with exception of the Smit

and Palazollo requests;

90.8 In relation to the RICA, fransferred Palazollo and transferred Ekon
requests, the respondents responded to the requests outside the

stipulated time period.

90.9 Equally, when internal appeals were lodged in relation to these requests,

the respondents failed to respond to the internal appeals.

90.10 As will be indicated more fully below, when responding to the requests,
the respondents fail to apply themselves to the merits of each request, and

resort merely to reproducing pro forma templates refusing access.

The result is that the Department has repeatedly failed to engage meaningfully
or at all with its obligations under PAIA and under section 7 and 33 of the

Constitution.

=
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As described above, SAHA submitted seven PAIA requests to the Department
in respect of the above records. It also submitted two requests to the NPA, which
were later transferred to the Department. The second respondent as the
designated deputy information officer, and the first respondent as the relevant
authority for deciding appeals, have refused to provide any information
whatsoever in response vto any of the requests. These responses amount to a

blanket refusal in respect of everything which has been requested.

I now deal in detail with the manner in which each of the requests was dealt with
by the Department. In doing so, | point out that the Department has failed to
provide SAHA with reasons for its refusal of access, save to refer generally and
in a conclusory manner to the permitted grounds of refusal under PAIA, without
providing facts which purport to justify those conclusions. This makes it very
difficult, if not impossible, for SAHA to engage meaningfully with the “reasons”

given for the Department’s refusal.

RICA Request

94

On 23 September 2013 SAHA received an email from the second respondent,
Ms M M Raswiswi, attaching a letter dated 17 September 2013 in which she

refused the RICA request. The refusal was made on the basis that:

94.1 “the documents contain information that was supplied in strict confidence
by various third  parties. The information was supplied after their

confidentiality was guaranteed, so we are unable fo breach our
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— The nature of the work and the need to obtain information from various
sources to enable us to carry out our function in the public interest may be
jeopardised by disclosure of information supplied in confidence. The

disclosure is therefore refused in terms of section 37(1)(b) of PAIA”

A copy of the refusal letter is attached marked “CMK14”,

Aninternal appeal was then lodged on 12 November 2013. Although the deadline
for the internal appeal was 12 December 2013, the relevant authority has simply
not answered it. The appeal is therefore deemed to be dismissed in terms of
section 77(7) of PAIA. | attach hereto a copy of the internal appeal marked

"CMK15".

On 16 January 2014 SAHA sent an email to the second respondent requesting
a timeframe within which a response to the internal appeal could be expected.
No response was received from the second respondent, safe for what appears
to be an automated response acknowledging receipt of the email and promising
further communication. A copy of SAHA's email of 16 January 2014 is attached

marked “CMK167”. | also attach a copy of the second respondent’'s email of 16

January 2014 marked "CMK17".

September Request

97

On 22 October 2013 SAHA received a letter from the Department, dated 11

October 2013 and extending the stipulated 30 day period by a further 30 days
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(the extension letter). A copy of the extension letter is attached marked

“CMK18”.

Upon receipt of the extension letter, SAHA sent an email to the Department
confirming that the time period for the issuing of the response would accordingly

be 18 November 2014. .

SAHA received no response either to that email or to its request. The September
request was therefore deemed refused on the basis of the provisions of
section 27 of PAIA. SAHA consequently lodged an internal appeal on 23 January

2014 in terms of section 74 of PAIA.

On 26 February 2014 SAHA received a letter from the second respondent dated
4 November 2013. The letter was in an envelope postmarked 13 February 2014.
The second respondent refused access to the requested records on the grounds
that she was unable to provide the documents requested fof the reasons set out

below in terms of the requested information of the “abovementioned individual™:

100.1 “the disclosure of these documents could be highly detrimental to the
individual involved and could reasonably be expected to endanger their

lives or physical safety;

100.2 the disclosure would constitute an unreasonable disclosure of highly

personal information in terms of section 34(1) of PAIA;

100.3 the disclosure could reasonably be expected fo endanger the lives or

physical safety of ‘the individual’ or individuals implicated;

S
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of the law to the extent that the reputation and dignity of individual names

may be impaired as contemplated in section 39(i)(b)(dd) of PAIA (sic);

100.5 the documents contain information that was supplied in strict confidence
by various third ' parties. The information was supplied after their
confidentiality was guaranteed, so the Department is unable to breach its

undertaking,

100.6 the nature of the Department’s work and the need to obtain information
from various sources may be jeopardised by the disclosure of information
supplied in confidence. The request is therefore refused in terms of section

37(1)(b) of PAIA”.
| attach copies of the refusal letter and accompanying envelope as
Annexures "CMK 19(a) and (b)".

101 This decision was issued subsequent to the lodging of the internal appeal.

102 On 7 March 2014 SAHA sent an email to the second respondent stating that:

102.1 The refusal letter dated 4 November 2013 was only received on 26

February 2014, in an envelope postmarked 13 February 2014,

102.2 Although all correspondence from SAHA had been conducted entirely by

email, the refusal letter was not emailed to SAHA,

102.3 The reasonable inference can be drawn that the refusal letter was

“backdated” to 4 November 2013, as it was only posted three months after
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2ars on the letter;

~ 3SAHA would treat the second respondent's decision as a decision in

respect of the internal appeal.

| attach a copy of the email of 7 March 2014 marked Annexure "CMK20".

s The Department failed to respond to SAHA's email of 7 March 2014. SAHA's

inference about the backdating of letters remains unchallenged.
itsepe Request

104 On 22 October 2014 SAHA received a letter from the Department, dated 11
October 2013 and extending the stipulated 30 day period by a further 30 days.
Copies of the letter of 22 October 2013 together with the accompanying envelope

postmarked 18 October 2013 are attached marked “CMK21(a) and (b)”.

105 Upon receipt of the extension letter, and on 22 October 2013, SAHA sent an
email to the Department confirming that the time period for the issuing of the

response will accordingly be 18 November 2013.

106 SAHA received no response, either to that email or to its request. The Motsepe
request was therefore deemed refused on the basis of the provisions of section
27 of PAIA. SAHA consequently lodged an internal appeal on 23 January 2014

in terms of section 74 of PAIA.

107 On 26 February 2014 SAHA received a letter from the second respondent dated
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The letter refused access to the requested records on exactly the same grounds
as set out in the September request refusal. | attach copies of the refusal letter

and accompanying envelope as Annexures "CMK22(a) and (b)".

This decision was issued subsequent to the lodging of the internal appeal.

9 On 7 March 2014 SAHA sent an email to the second respondent stating that:

109.1 The letter dated 6 November 2013 (the refusal letter) was only received

on 26 February 2014, in an envelope postmarked 13 February 2014,

109.2 Although all correspondence from SAHA had been conducted entirely by

email, the refusal letter was not emailed to SAHA.

109.3 The reasonable inference can be drawn that the refusal letter was
backdated to 6 November 2013, as it was only posted three months after

the date which appears on the letter;

109.4 SAHA would treat the decision as a decision in respect of the internal

appeal.

| attach hereto a copy of the email of 7 March 2014 marked Annexure

"CMK23".

110 The Department failed to respond to SAHA’s email of 7 March 2014. SAHA's

inference about the backdating of letters remains unchallenged.
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On 14 October 2013 SAHA received a letter from the second respondent. The

letter was dated 2 September 2013 and had been posted on 10 October 2013.

The letter of 2 September 2013 purported to transfer the request to Armaments
Corporation of South Africa (“ARMSCOR?”) on the basis that “the record’s subject
matter is more closely connected with the functions of ARMSCOR”. Copies of
the letter of 14 October 2013 together with the accompanying envelope are

attached marked “CMK24(a) and (b)”.

On 17 October 2013 SAHA sent an email to the second respondent requesting
her to reconsider the purported transfer, on the grounds that the purported
transfer does not satisfy the requirements of section 20 of PAIA, specifically in

respect of:

113.1 Section 20(1)(a) - it seems unlikely that the TRC records are not in the
possession of the Department of Justice, and it seems unlikely that the

TRC records are in the possession of ARMSCOR,;

113.2 Section 20(1)(b) - the request for the TRC records is not more closely
connected with the functions of ARMSCOR than those of the Department

of Justice; and

113.3 Section 20(1)(c) - the request for the TRC records is not about commercial

information.

A copy of the email of 17 October 2013 is attached marked “CMK25”,
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2013 SAHA followed up with the secor 0 engu
whether the request was remaining with the Department, in light of the objection
of 17 October 2013. A copy of the email of 31 October 2013 is attached marked

“CMK26”.

Save for what appears to be an automated response, received on 31 October
2013, which acknowledged receipt of SAHA’s email of 31 October 2013, no
response was received from the second respondent in relation to SAHA’s emails

of 17 and 31 October 2013.

On 5 December 2013 ARMSCOR sent a letter to the second respondent stating
that the request is more closely connected to the functions of the Department
than ARMSCOR. ARMSCOR accordingly advised that the request must remain

with the Department. A copy of that letter is attached marked “CMK27”.

Having not heard from the second respondent, and in light of ARMSCOR’s letter
of 5 December 2013, SAHA on 15 January 2014 sent an email to the second
respondent asking when a response to the request could be expected. A copy of

the email of 15 January 2014 is attached marked “CMK28”.

On 15 January 2014 ARMSCOR sent an email to SAHA advising that ARMSCOR
had also not received a response from the second respondent to its letter of 5
December 2013. A copy of ARMSCOR's email of 15 January 2014 is attached

marked “CMK29”.

As the second respondent had not responded, the Secret Defense Fund request
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on the basis of the provisions of section 27
JAlA. SAHA therefore lodged an internal appeal on 4 February 2014 in terms of

section 74 of PAIA. A copy of the internal appeal is attached marked “CMK30”.

On 26 February 2014 SAHA received a letter from the second respondent dated
15 January 2014. The letter was in an envelope postmarked 13 February 2014.

The letter refused access to the requested records on the grounds that;

120.1 “/ am unable to provide the documents requested for the reasons set out
below in terms of the requested information of the abovementioned

individual;

120.2 the disclosure of these documents could be highly detrimental to the

individual involved and could reasonably be expected fto endanger their

lives or physical safety;

120.3 the disclosure would constitute an unreasonable disclosure of highly

personal information in terms of section 34(1) of PAIA;

-

120.4 the disclosure could reasonably be expected to endanger the lives or

physical safety of ‘the individual’ or individuals implicated;

120.5 the disclosure could reasonably be expected to facilitate a contravention
of the law to the extent that the reputation and dignity of individual names

may be impaired as contemplated in section 39(i)(b)(dd) (sic);

120.6 the documents contain information that was supplied in strict confidence
by various third parties. The information was supplied after their

confidentiality was guaranteed, so we are unable to breach our
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( the nature of the department’s work and the need to obtain information
from various sources to enable the department to carry out its function in
the public interesf may be jeopardised by the disclosure of information
supplied in confidence. The request is therefore refused in terms of section

37(1)(b) of PAIA”. {(own emphasis)

| attach copies of the refusal letter and accompanying envelope as

annexures marked Annexure "CMK 31(a) and (b)".
This decision was issued subsequent to the lodging of the internal appeal.

SAHA received a second letter from the second respondent on 26 February
2014. The letter was dated 4 February 2014, and the envelope was postmarked

14 February 2014.

The second letter of 26 February 2014 alleged that the Department had made a
request for an extension of time on 19 September 2013 and thereafter refused
the request on 15 January 2014. On this basis, the Department suggested that
SAHA should withdraw its internal appeal of 4 February 2014. | attach copies of
the second letter of 26 February 2014 together with the accompanying envelope

marked Annexure "CMK32(a) and (b)".

On 27 February 2014 SAHA sent an email to the second respondent, in which it

stated that:

124.1 The letter dated 15 January 2014 (the refusal letter) was only received on
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an envelope post-marked 14 February 2014;

< rithough all correspondence from SAHA had been conducted entirely by

email the refusal letter was not sent to SAHA by email.

24.3 The reasonable inference can be drawn that the refusal letter was
backdated to 15 January 2014, as it was only posted a month after the

date which appears on the letter;

24.4 The Department was invited to dispel this inference by explaining the lapse

of dates between the date appearing on the letters and the date of posting;

124.5 This explanation was sought having regard to the fact that five other letters
had been receivetd by SAHA (in response to other requests) on 27
February 2014. These letters were dated 4 November 2013 and 31
January 2014 but had been sent in envelopes postmarked 13 or 14
February 2014. The five letters in question had also not been sent to SAHA

by email.

124.6 SAHA would not be withdrawing its internal appeal and would treat the
second respondent’s decision as a decision in respect of the internal

appeal.

| attach a copy of the email of 27 February 2014 marked Annexure

"CMK33".
Palazollo Request

125 On 25 March 2014 SAHA received a letter from the Department dated 20 March
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tter was dated 27 February 2014 and appears to have been posted on 20

larch 2014.

un 26 March 2014, SAHA sent an email to the Department confirming that if a
decision was not received by 8 April 2014, an internal appeal would be lodged

based on deemed refusal.

SAHA did not receive a response either to its email of 26 March 2014 or to the
request. The Palazzolo request was therefore deemed refused on the basis of
the provisions of section 27 of PAIA. SAHA consequently lodged an internal
appeal on 10 April 2014 in terms of section 74 of PAIA. A copy of the internal

appeal is attached marked “CMK34”.

128 On 9 May 2014 SAHA received a letter from the second respondent dated 11
March 2014. The letter 11 March 2014 had been posted on 24 April 2014 and
refused access to the requested information on exactly the same grounds as set
out in the September, Motsepe and Secret Defence Fund requests. | attach a
copy of the letter dated 11 March 2014 together with the accompanying envelope

as Annexure "CMK35(a) and (b)".

Smit Request

129 On 25 March 2014 SAHA received a letter from the Department extending the
stipulated time period for a response by 30 days. The letter was dated 27

February 2014 and appears to have been posted on 20 March 2014.
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decision was not received by 8 April 2014, an internal appeal would be lodged

based on deemed refusal.

SAHA did not receive a response either to its emailed communication of 26
March 2014 or to the reduest. The Smit request was therefore deemed refused
on the basis of the provisions of section 27 of PAIA. SAHA therefore lodged an
internal appeal on 10 April 2014 in terms of section 74 of PAIA. A copy of the

internal appeal is attached marked “CMK36”.

On 9 May 2014 SAHA received a letter from the second respondent dated 13
March 2014. The letter had been posted on 24 April 2014. It refused access to
the requested information on the exactly the same grounds as set out in the
September, Motsepe, Secret Defence Fund and Palazollo requests. | attach
hereto copies of the letter together with the accompanying envelope marked

Annexure "CMK37(a) and(b)".

Transferred Palazollo request

133

134

SAHA was informed by the NPA in a letter dated 18 March 2014 that SAHA’s

request to the NPA had been transferred to the Department.

On 9 May 2014 SAHA received a letter from the second respondent dated 25
March 2014. The letter had been posted on 30 April 2014, and refused access
to the requested information on the same grounds as set out in the response to

the September, Motsepe, Palazzolo and Secret Defence Fund requests. | attach




iarked Annexure "CMK38(a) and(b)".

On 20 July 2014 SAHA submitted an internal appeal in terms of section 74 of
PAIA, appealing the second respondent’s decision to deny access to the records.

A copy of the internal appeal is attached marked “CMK39”.

136 As the first respondent has failed to give notice within the 30 day period provided
for under PAIA of the decision on internal appeal, the internal appeal is deemed

to have been dismissed in terms of section 77(7) of PAIA,

Transferred Ekon Request

137 SAHA was informed by the NPA in a letter dated 18 March 2014 that SAHA’s

request to the NPA had been transferred to the Department.

138 On 16 May 2014 SAHA received a letter from the second resbondent dated 25
March 2014. The letter had been posted on 30 April 2014, and refused access
to the requested information on the same grounds as set out in response to the
September, Motsepe, Secret Defence Fund, Palazollo and transferred Palazollo
requests. | attach copies of the letter together with the accompanying envelope

marked Annexure "CMK40(a) and(b)".

139 On 17 July 2014 SAHA submitted an internal appeal in terms of section 74 of
PAIA, appealing the second respondent’s decision to deny access to the records.

A copy of the internal appeal is attached marked “CMK41”.
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for under PAIA of the decision on internal appeal, the internal appeal is deemed

to have been dismissed in terms of section 77(7) of PAIA.

Beers Request

1 On 22 October 2013 SAHA received a letter from the Department dated 11
October 2013 and extending the stipulated 30 day period by a further 30 days
(the extension letter). A copy of the extension letter of 22 October 2013 is

attached marked “CMK42”.

142 Upon receipt of the extension letter, and on 22 October 2014, SAHA sent an
email to the Department confirming that a response would accordingly be due by

18 November 2013.

143 SAHA received no response either to the email of 22 October 2013 or its request.
The de Beers request was therefore deemed refused on the basis of the
provisions of section 27 of PAIA. SAHA therefore lodged an internal appeal on
23 January 2014 in terms of section 74 of PAIA. A copy of the internal appeal is

attached marked “CMK43".

144 On 13 March 2014 SAHA received a letter from the second respondent dated 8
October 2013. The letter was in an envelope postmarked 25 February 2014. The

letter refused access to the requested records on the following grounds:

144.1 “the documents contain information that was supplied in strict confidence

by various third parties;
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we are unable to breach our undertaking;

443 the nature of the Department’s work and the need to obtain information
from various sources to enable the Department to carry out its functions in
the public interest may be jeopardised by the disclosure of information
supplied in confidence. The request is therefore refused in terms of section

37(1)(b) of PAIA.

44.4 The requested records contain trade secrets of third parties, and its
disclosure could reasonably be expected to cause harm to the commercial

or financial interest of the third parties.

144.5 The disclosure would constitute an unreasonable disclosure of highly
confidential commercial financial information of third parties in terms of

section 36(1)(b) of PAIA”.
[ attach copies of the refusal letter and accompanying envelope as Annexure
"CMK 44(a) and (b)".

145 This decision was issued subsequent to the lodging of the internal appeal.

146 On 13 March 2014 SAHA sent an email to the second respondent stating that:

146.1 her letter dated 8 October 2013 was only received on 13 March 2014, in

an envelope postmarked 25 February 2014;

146.2 although all correspondence from SAHA had been conducted entirely by

email the refusal letter was not sent to SAHA by email;
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“backdated” to 8 October 2013, as it was only posted five months after the

date which appears on the letter;

46.4 SAHA would treat the second respondent's decision as a decision in

respect of the internal appeal.

| attach hereto a copy of the email of 13 March 2014 marked Annexure

"CMK45".

.. he Department failed to respond to SAHA’s email of 13 March 2014. SAHA's

inference about the backdating of letters remains unchallenged.

148 On 8 May 2014 SAHA received a faxed letter from the first respondent, dated 5
May 2014 and purporting to be a response to the internal appeal of 23 January
2014. This letter was later posted to SAHA in an envelope post marked 13 May

2014.

149 The letter refused access to the requested records on the following grounds:

149.1 “Parts of the requested documents contain details of alleged involvement

of other individuals in unlawful activities.

149.2 Public access to such records will be detrimental to those individual’s

physical safety, including members of their families;

149.3 The NPA has not ruled out the possibility of prosecuting apartheid era
offenders and in their investigations they will be relying on the requested

records and such further information which may be obtained from
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... Third party notification process was followed in refusing access;

49.5 Requested documents contain details of various categories of information,
i.e. highly personal information about the third parties as well as

information relating to unlawful activities perpetrated by other individuals;

49.6 The information relating to the other individuals implicated by various third
parties is also not in the public domain. Such information has also not been
tested andyor verified and its disclosure could be defamatory of them and

infringe their dignity which is protectable under the Constitution;

149.7 Disclosure of the requested information would constitute unreasonable

disclosure of information in terms of section 34 of PAIA;

149.8 The disclosure would be highly detrimental to the other individuals
involved and could be expected to endanger their lives or physical safety
and thirdly, “the document in question was furnished tb the TRC" on a
confidential basis »and any disclosure thereof would be in breach of the
conditions of confidentiality. As such, the request is refused in terms of

section 37(1)(a), 38(1) and 39(1)(b)(iii)(bd)".

Copies of the letter of 8 May 2014 together with the accompanying

envelope are attached marked “CMK46(a) and (b)".

150 | deal below with the deficiencies of these refusals.
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1 As appears from what | have set out above, the respondents have asserted pro
forma, generic and often identical grounds of refusal in response to PAIA
requests which are very different from each other. Many of the grounds of
refusal are self-evidently inappropriate, as | demonstrate below. These refusal
decisions show that decision-maker cannot have considered the matter properly,
and cannot have had regard to relevant considerations, namely the individual
facts and nature of each of the applications, and whether the exemptions

provided in PAIA are actually applicable.

152 The refusals are all blanket refusals, applying to every part of every document
covered by every request. | invite the respondents to state how many documents
are governed by each of the requests. | submit that it is inconceivable that every
part of every document may not be disclosed. ltis clear the respondents have
not properly considered every part of every record covered by every one of the

requests.

153 The respondents are required by PAIA to provide adequate reasons for the
refusal of any request. | submit that a simple repetition of the statutory grounds
of refusal, without applying those to the facts of the case, does not amount to the
giving of reasons at all, let alone adequate reasons. The failure to give adequate
reasons, where this is a legal obligation, gives rise to the inference that there are

no justifiable or adequate reasons for the refusals.

154 In essence, the requests have been refused on the grounds that:
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of these records could be highly detrimental to the
individual involved and could reasonably be expected to endanger their

lives or physical safety of ‘the individual' or ‘individuals’ implicated;

54.2 The disclosure would constitute an unreasonable disclosure of ‘highly’

personal information in terms of section 34(1) of PAIA;

54.3 The disclosure could reasonably be expected to endanger the lives or

physical safety of ‘the individual’ or ‘individuals’ implicated;

54.4 The disclosure could reasonably be expected to facilitate a contravention
of the law to the extent that ‘the reputation and dignity’ of individuals may

be impaired as contemplated in ‘section 39(i)(b)(dd) (sic)’;

154.5 The documents contain information that was supplied in 'strict’ confidence
by various third parties. The information was supplied after their
confidentiality was guaranteed, so the Department is unable to breach its

undertakings;

154.6 The nature of the Department’s work and the need to obtain information
from various sources may be jeopardised by the disclosure of information
supplied in confidence. The requests were therefore refused in terms of

section 37(1)(b) of PAIA.

154.7 The requested records contain trade secrets of third parties, and
disclosure could reasonably be expected to cause harm to the commercial

or financial interest of third parties.

154.8 The disclosure would constitute an unreasonable disclosure of highly
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section 36(1)(b) of PAIA.

| am advised and submit that these responses are flawed for the reasons which
| have given above, and for the further reasons which follow. In light of the
general approach adopted by the respondents, | deal with these reasons in a
consolidated manner to avoid prolixity. My analysis below, with the necessary

adjustments, accordingly applies to all of the refusals.

Izilure to apply section 28 (severability)

156

157

At no stage in any of the decisions does there appear to have been any attempt
to consider whether any part of any of the requested records can be released.
This is required by section 28 of PAIA. In summary, section 28 of PAIA provides
that information must be disclosed where information that may or must be
refused can reasonably be severed from any part of a record that does not

contain information that may or must be refused.

The failure to consider whether any part of the requested records may be
released with the appropriate severance of those portions of the records which
may validly be withheld, constitutes a failure to comply with the obligations

imposed on the Department by PAIA.

Release is not detrimental to individual’s lives

158

The second respondent has stated that disclosure of the documents:

ob



reasonably be expected to endanger their lives or physical safety.”

... .....enoreference is made to PAIA in making this assertion, as is required
by section 25 of PAIA, | assume that this is a reference to section 38(a) of

PAIA as a ground for refusal.

58.2 This ground cannét apply to the September, Motsepe and Smit requests,
as these individuals are deceased. The lives and physical safety of the
dead cannot be endangered. If the alleged danger relates to these
individuals' relatives or other persons, no basis has been laid for such an

apprehension, and no explanation has been given for it.

158.3 This ground also cannot apply to the records relevant to Mr Ekon, whose
alleged illegal activities occurred in the thirty years prior to 1997 and have

been regarded as “open secrets” since at least 1997.

-

158.4 The publication of such “open secrets” has not resulted in any harm to Mr
Ekon. In order for this reason to apply, some facts are required to show
that Mr Ekon’s life has been placed in danger by virtue of people learning
about his alleged activities through the material available on the internet

and other forms of media. No such facts have been provided.

158.5 Mr Palazzolo’s alleged illegal activities through the use of South African
political connections appear to have started in the mid-1980s and have

been “open secrets” since at least 1997.

158.6 This has not resulted in any harm to Mr Palazzolo. | note further that Mr
Palazzolo has been in prison in ltaly since February 2014, where he

presumably enjoys a degree of protection.
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Palazollo's life has been placed in danger through people fearning of his
alleged activities through the information already publically available on
the internet and through other media. Again, no such facts have been

provided.

58.8 This applies equally to the de Beers group and its owners. There have
been reports in the media which alleged that during 1992 and 1993 de
Beers exported large stockpiles of diamonds abroad in possible
contravention of exchange control and tax laws. The minutes of the
SCOPA meetings attached above, as “CMK12" shows that these are

“open secrets”.

158.9 It appears that this ground for refusal has been. determined at a global
level, without considering the facts and circumstances of each requested
document and without considering whether part of such documentation

could be made available, as required by section 28 of PAIA.

158.10 The Department is obliged and has failed to undertake a considered
approach, on the basis of a case-by-case and record-by-record analysis,
before placing reliance on this ground as a reason for refusal to release

the requested records.
Most of the requested information is not personal information

159 Ms September and the Smits have been dead for more than 20 years. Section 1

of PAIA provides that “personal information” excludes information about an
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idual who has been dead for more than 20 vears. Accordingly, any
iformation about Ms September and the Smits cannot be refused to be released

n the basis of section 34 of PAIA.
rd party procedure was not followed

» The Department has apparently not considered as a relevant factor section
34(2)(a) of PAIA, whichﬂ states that a record containing personal information
about a third party may not be refused in so far as it consists of information about
an individual who has consented in writing in terms of section 48 of PAIA (or

otherwise) to its disclosure.

160.1 Section 47(1) of PAIA states that an information officer who is considering
a record under section 34(1) of PAIA must take all reasonable steps to
inform a third party to whom the record relates of the PAIA request. There
is no evidence that this has been done, other than a reference to this in

the letter of 8 May 2014 in the de Beers request.

160.2 If the appropriate notices had been sent to third parties, there is a
reasonable likelihood that some, or all, of the requested documentation
would have been released by consent under section 34(2)(a) of PAIA. Not
following this process is a clear and obvious breach of the requirements of
PAIA. This is a further ground on which the respondents’ refusal to provide

access to the requested records is not justified.



of queste rmation belongs to a class of information which is to

made public

The second respondent has apparently not considered as a relevant factor
section 34(2)(b) of PAIA, which, in summary states that a record containing
personal information may not be refused if it was given to a public body by the
individual to whom it relates, and the individual concerned was informed, before
the information was given, that it belongs to a class of information that would or

might be made available to the public.

161.1 Certain of the information requested was given to the TRC, a public body.

~

161.2 It does not appear that the respondents considered whether the evidence

provided to the TRC is to be made available on this basis.

Some of the requested information is already publicly available

162 The respondents have provided no indication that they have considered as a

relevant factor section 34(2)(c) of PAIA, which states that a record containing
personal information about a third party may not be refused insofar as it consists

of information already publicly available.

162.1 Through the use of infer alia the internet, SAHA has conducted an exercise
to determine whether any of the information, likely to be contained in the
requested records, is already publicly available. For example, | attach a
copy of an article relating to the R/CA requests as “CMK47.” This, |

submit, shows that some of the requested records are publicly available.
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to establish whether any of the information in any of the requested records

is already publicly available.

52.3 The respondents’ blanket refusal is again indicative of a failure to
undertake a considered analysis of the requested records when making a

decision about whether or not to release the requested records.

swie Of the requested information relates to an official of a public body

163 It appears that the respondents have also not considered section 34(2)(f) of PAIA
which, in summary, statés that a record containing personal information about a
third party may not be refused insofar as it consists of information about an
individual who is, or was, an official of a public body, and which relates to his or

her position or functions in that capacity.

163.1 This is of particular relevance to the documents relating to the Secretf
Defence Fund request. The individuals who carried out the respective
operations were officials of a public body and the information sought

relates to their functions in those capacities.

163.2 Itis probable that the records relevant to the remaining eight requests also

contain information refating to the functions of officials of public bodies.

163.3 Given the nature and origin of the requested records, it seems unlikely that
there could not have been a single record or part of a record to which this
subsection would be applicable. The respondents do not, however,

indicate that this aspect was ever considered. They do not say that they



ipplies.

‘he requested information will not result in contravention of the law

1 The respondents’ reasons for refusal include that disclosure of the records could
reasonably be expected to facilitate the commission of a contravention of the law

because it will affect reputations and dignity under “section 39(1)(b)(dd)” of PAIA.
164.1 No such ground of refusal exists in PAIA.

164.2 1t is possible that the respondents intended to refer to section
39(1)(b)(iii)(dd) of PAIA, which refers to disclosure of a record, in
circumstances where such disclosure could reasonably be expected to
facilitate a contravention of the law (including, but not limited to, escape

from lawful detention).

164.3 | submit that this section is not intended to authorise a refusal to release

information on the basis of a potential loss of reputation or dignity.

164.4 The respondents ﬁave, in each of the above decisions, simply made a baid
assertion that this section is applicable, reciting the provisions of the
section, but failing to provide reasons for their reliance on this section.
They have not indicated which law they expect may be contravened, who

they expect will contravene it, and why they reasonably expect this.

164.5 To the extent that the provisions of section 39(1)(b)(iii)(dd) of PAIA may
find application in respect of some, or some part of, the requested records,

| submit that a proper application of section 28 of PAIA would mean that

»
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tion of the person affected (whether as an informant
r otherwise) could be severed from the record(s) and that the record(s)

ould be provided in a redacted form.
suie ss 10 need for the ongoing supply of information

Section 37(1)(b) of PAIA provides that information can be refused if the record
consists of information that was supplied in confidence by a third party and the
disclosure could reasonably be expected to prejudice the future supply of similar
information, or information from the same source and it is in the public interest
that similar information, or information from the same source, should continue to

be supplied.

165.1 The records requested in the September, Motsepe and Secret Defence
Fund requests were supplied to the TRC. The TRC has completed its
mandate and has ceased to exist. As it no longer exists the TRC could not

require similar information or information from the same source(s).

165.2 Therespondents have, in each of the above decisions, simply made a bald
assertion that this section is applicable, reciting the provisions of the
section, but failing to provide reasons for their reliance on this section.
They have not indicated what other public body may reasonably require
further information, who may supply it, and why disclosure may reasonably

be expected to prejudice the supply of further information.

165.3 The refusals do not identify what information was supplied in confidence,

or why that should lead to the results contemplated in section 37(1)(b)
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acord consists of information supplied in confidence and it is reasonable
> expect that disclosure would prejudice future supply of similar
formation or information from the same source, in circumstances where
is in the public interest that such similar information or information from
1e same source continue to be supplied. It is hard to credit that this would
pply to information about Mr Palazzolo and Mr Ekon's alleged illegal
ctivities which da‘fe back to more than 30 years ago. The same applies

) information relating to Ms September, Mr Motsepe and the Smits.

165.4 In relation to the RICA request, the source of the requested records is in
some instances th¢ Department itself, and in others it is the courts and law
enforcement agencies. The release of the requested records cannot
reasonably be expected to stop these public bodies from performing their

statutory duties in continuing to collect relevant information.

165.5 The Department, courts and law enforcement agencies are in any event

not “third parties” as defined in section 1 of PAIA.
The information sought was not supplied in confidence

166 Although the section is hot cited by the respondents in their refusal letters, it
appears that in refusing to release information based on grounds of
confidentiality and breach of an undertaking, reliance was placed by the
respondents on section 37(1)(a) of PAIA. This section provides that a PAIA
request must be refused 'ifthe disclosure of the record would constitute an action

for breach of a duty of confidence owed to a third party in terms of an agreement.
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be refused where the information is publicly available, which happens to
be the case in relation to the records requested in inter alia the De Beers,

Dulcie, Motsepe, Palazollo, transferred Ekon and Smit requests.

56.2 In addition, there is no evidence of any undertakings that would give rise
to legal action against the respondents for a breach of duty of confidence.
The respondents’ fefusal letters merely, in scant manner, allege that the
requested records were supplied in confidence, without providing any
reason or justification for this assertion. | submit that not only is there no
evidence of any legal action relating to breach of confidence by the
respondents, but further there is in any event no basis for such action or

claims.

166.3 This ground can also not apply to the TRC records, having regard to the

fact that:

166.3.1 in 2006, SAHA requested records refating to confidentiality

agreements which were in the respondent’s possession,;

} 166.3.2 in particular, the request asked for “all records relating the
confidentiality agreements, including such agreements, entered
into between the Truth and Reconciliation Commission (TRC)
and/or the Department of Justice and individuals who made

submissions or testified at hearings of the TRC.”

166.3.3 in refusing access to the requested records, the second

respondent indicated that there are reasonable grounds to
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impliance with section 23 of PAIA, provided an affidavit to this

fect.

wpies of the refusal letter and accompanying affidavit are

tached as annexure “CMK48”.

66.4 This assertion applies equally to the RICA request. The source of the
requested records is in some instances the Department itself and in others
the source is the courts and law enforcement agencies. The Department
would and could not have entered into a confidential undertaking with

themselves.

166.5 Furthermore, courts and law enforcement agencies collect and provide the
required information in line with their statutory mandates. They accordingly
would not enter into confidentiality undertakings with the Department when

they are in fact performing a statutory duty.

166.6 To further indicate that these were mere blanket refusals, the first
respondent in his letter of 5 May 2014 and in dealing with the de Beers
request states that “the document in question was furnished to the TRC
on a confidential basis”. SAHA’s request makes no mention of TRC
records but to the Standing Committee on Public Accounts. In fact, the

TRC has no relevance to this request.

r

No harm will be caused to de Beers commercial interests

167 Like the other arguments raised by the respondents in their letters refusing

62

1=




:ction being recited but without giving any reasons for reliance on section 36,

" any indication:
37.1 why the provisions of section 28 could not find application;

37.2 that all the requested records and/or parts of those records relate to de
Beers’ trade secrets and/or financial or commercial information, other than
trade secrets the disclosure of which would be likely to cause harm to the

financial or commercial interests of de Beers;

167.3 that consideration has been given to whether any of the information is

already publicly available; and
167.4 of evidence that third party process had been followed.

Further evidence of lack of proper consideration of the requests

168 The refusal of the Secret Defence Fund request demonstrates that the
respondents did not properly consider the request at all. The first respondent
simply reproduced what appears to be a template response which had been used
in the September, Motsepe, Palazzolo, Smit, transferred Palazzolo and
tfransferred Ekon requests. The irrelevance of the reasons provided in this
template response to the facts of the specific request, points to a complete failure
by the second respondént to apply her mind to the request. Thus, the Secret
Defence Fund request does not relate to an individual, yet the second

respondent said:

“I am unable to provide the documents requested for the reasons set out
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ndividual... the disclosure of these documents could be highly detrimental
o the individual involved and could reasonably be expected to endanger

heir lives (sic) or physical safety” (own emphasis).

s applies equally to the refusal in the de Beers request, where reference is

made to TRC records which have no relevance to the de Beers request.

This demonstrates that the respondents did not consider the merits and relevant
circumstances of each on the requests: they simply resorted to a knee-jerk and

uniform refusal.

South Africans have a right to access state-held information

171

172

The refusal by the Depa.rtment to provide SAHA with access to the requested
records, and the manner of these refusals, demonstrates that the Department
has only paid lip service to the right of all South Africans to access any
information held by the State, as contained in section 32 of the Constitution and

PAIA. This will be addressed in argument at the hearing of this matter.

The decisions also did not consider the purpose and objectives of the Promotion
of National Unity and Reconciliation Act 34 of 1995 (“TRC Act”) which provided
for the establishment of the TRC, for the purpose of, among other things,
uncovering and making available to the South African people as complete a
picture as possible of the causes, nature and extent of the gross violations of

human rights which were committed during the apartheid era.
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176

In any event, even if there was potentially a valid ground for refusing access to
the requested records, | am advised and submit that the public interest in the
disclosure of the records is so significant that it would in any event outweigh any

harm contemplated in any such ground.

Section 46 of PAIA provides:

“Despite any other provision of this Chapter, the information officer of
a public body must grant a request for access to a record of the body
contemplated in section 34(1), 36(1), 37(1)(a) or (b), 38(a) or (b),
39(1)(a) or (b), 40, 41(1)(a) or (b), 42(1) or (3), 43(1) or (2), 44(1) or
(2) or 45, if-

(a) the disclosure of the record would reveal evidence of-

() a substantial contravention of, or failure to comply with, the
law; or

(i) an imminent and serious public safety or environmental
risk; and

(b) the public interest in the disclosure of the record clearly outweighs
the harm contemplated in the provision in question.”

This general override provision is mandatory and does not vest any discretion in

the information officer.

In other words, even if any one of the grounds of refusal were otherwise valid,
the second respondent was nevertheless obliged to make the records available
in the public interest. The respondents do not show that they considered this

issue adequately or at all.

The public interest in disclosure

177

The contents of the records are of profound public interest, as they are of great
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istice in South Africa.

‘he TRC has been recognised globally as a shining example of using restorative
justice to deal with the atrocities of a repressive and authoritarian regime. But
the work of the TRC was, as it itself acknowledged, only part of a broader, long
term process. Part of thié ongoing reconciliation process, after the conclusion of
the TRC itself, would necessarily include the archiving of the enormous body of

records generated by the TRC, and making these records publicly available.

This, | submit, would be in line with the TRC's recommendations, at Volume 5,

Chapter 8, subsection 2, paragraph 14, wherein it is recorded that:

179.1 “The records of the commission’s proceedings, this report and the
recorded audio and video tapes of the public hearings form a rich
contribution to the public memory, and should be made available in the

widest possible way...”

Volume 5, Chapter 8, at subsection 31 paragraph 103 also states that:

180.1 “The Commission thus recommends that: ... all commission records be
accessible to the public, unless compelling reasons exist for denying such

access...”

These publications underscore, in numerous case studies, the inability and often
unwillingness of the various government departments to fulfil their obligations to

archive.
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184

that many government departments have failed to fulfil their obligations under
PAIA. Many of them do not have either a dedicated PAIA unit or budget for PAIA
compliance. The first respondent is the political head of the Department that is
the custodian of the PAIA process. If any Minister and Department should lead

and set an example of compliance with PAIA, it is they who should do so.

A nation that has understanding of its past is better placed to avoid repeating the
mistakes of the past. In this context, it is of paramount importance for the people
of South Africa to have access to TRC and other relevant records that form the
basis of this application. The TRC process was central to the early successes of
our democracy. South Africans are entitled to know the full extent of the atrocities
committed under apartheid in order that they may move forward and ensure that
such atrocities are never repeated within our borders beyond. That right is of

course not limited to the information uncovered by the TRC.

The respondents have all but conceded that the records concerned fall within the

purview of section 486:

184.1 In the refusals for access, the second respondent states that “the
disclosure could reasonably be expected to facilitate the contravention of

n

thelaw . .." It seems that what is actually meant is that the information
concerned could reasonably be expected to reveal a contravention of the

law.

184.2 The first respondent’s refusal letter, provided in relation to the de Beers

request states that:

/
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wdividuals in unlawful activities. ..

‘he requested documents contain details of various categories of
iformation, i.e. highly personal information about the third parties as well

s _information relating to unlawful activities perpetrated by other

wWdividuals.” (own emphasis)

oo | submit that the public interest in the disclosure of the records clearly
outweighs any harm contemplated in any of the grounds of refusal relied
on by the respondents. Therefore, | am advised and submit that section
46 of PAIA is applicable and accordingly access must be granted to the

requested records.

SECTION 80 OF PAIA

185 Section 80(1) of PAIA makes provision for what our courts have termed “a judicial

peek”. It provides:

“Despite this Act and any other law, any court hearing an application,
or an appeal against a decision on that application, may examine any
record of a public or private body to which this Act applies, and no
such record may be withheld from the court on any grounds.”

186 Should this Court wish to examine the records concerned with a view to
determining whether there is any basis for refusing access to the records

concerned, it is empowered to do mero motu.

187 | am advised and submit that a “judicial peek” may be appropriate if there are

any material disputes of fact as to what the records contain. The manner in which
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1gage further with the facts in these founding papers, because the respondents

e simply not put up any facts which can be addressed.
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SAHA seeks condonation in relation to the RICA, Secret Defence Fund,

September, Motsepe, de Beers, Palazollo and Smit requests.

This application is one month late in relation to de Beers, Palazollo and Smit
requests. The RICA request is six months late, whilst the Secret Defence Fund,

Motsepe and September requests are approximately 14 weeks late.

In relation to the RICA request, in January 2014, the Department undertook fo
respond to the internal appeal. Having received such undertaking, SAHA sent an
email to the Department to enquire when it could anticipate receipt of the
response. It was accordingly reasonable for SAHA to rely on the Department's

undertaking before these proceedings were launched.

Having regard to the facts of this matter, | respectfully submit that such delay is

not excessive and a reasonable explanation has been proffered below.

The RICA, Secret Defence Fund, de Beers, September and Motsepe requests
referred to above were lodged in August and September 2013 respectively. Four
months later and by December 2013, SAHA had still not received a decision in

respect of four of these requests, whilst an internal appeal remained pending in



/AHA engaged law firms in an attempt to secure pro bono legal representation.

1 particular:
92.1 SAHA engaged Cliffe Dekker Hofmeyr (“CDH") in December 2013.
92.2 SAHA’s offices closed from 13 December 2013 until 6 January 2014.

92.3 The discussions with CDH resumed on 7 February 2014. Whilst CDH
expressed an interest in assisting with these matters, the head of its Pro
Bono and Human Rights Department was out of the office on sick leave

and unable to meet.

192.4 A further meeting was then held with CDH on 20 February 2014. At this

meeting, CDH raised a concern about a potential conflict of interest.

192.5 In light of CDH's concern, SAHA on 6 March 2014 decided to seek
assistance be secured from a non-profit legal organization which would be
less likely to have a conflict of interests, such as Legal Resources Centre

(LRC) or Lawyers for Human Rights (LHR).

192.6 On 12 March 2014 SAHA contacted the LRC to enquire if the LRC would
be interested and available to assist SAHA. On 25 March 2014 SAHA was
advised that the delays on the LRC’s part were occasioned by its
involvement in the Marikana Commission. SAHA was also advised that
the LRC Executive Committee would be meeting in early April and would

thereafter be able to indicate whether they could assist SAHA.

192.7 SAHA then sent a follow up email to the LRC on 7 Aprif 2014. In response
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inet Love, had been out of the country, hence the delay in response.

on 11 April 2014 SAHA contacted LHR to find out whether it would be willing to
represent SAHA on these matters. On 13 April 2014 | met with the LHR
representatives to discuss this further. LHR then indicated its willingness to
represent SAHA. | there{‘ore notified the LRC that we would be using LHR and

would not need their assistance.

On 15 April 2014 SAHA sent LHR voluminous documentation relating to the

ongoing requests.

Kathryn Johnson, who was the person responsible for making and managing
PAIA requests on SAHA’s behalf, was out of office from 17 April 2014 to 1 May
2014. Upon her return to the office and on 6 May 2014, a teleconference was
held between SAHA and the LHR. Further teleconferences were held between
SAHA and the LHR on 9 and 20 May 2014, followed by a consultation on 3 June

2014.

David Cote, who is entrusted with this matter on LHR’s part, was then out of the

country from 6 to 24 June 2014.

In the meantime, counsel was appointed and furnished with voluminous
documentation on 26 June 2014. This documentation runs through five lever arch

files.

IS
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July 2014.

Counsel was unavailable from 30 June 2014 to 7 July 2014, due to prior

commitments.

Upon counsel’s return to the office, consultations were then held on 13 August
2014, followed by the drafting of papers. The finalisation of the draft papers was
an involved process which required numerous consultation between the parties

together with a consideration of voluminous documents.

By the time this affidavit was finalised, the de Beers, Palazollo and Smit matters
were one month late. These applications could not be launched separately from
the other requests, as it was more convenient to launch these 9 applications
together a‘s one application. | refer to my assertions above relating to the
convenience of launching these applications together and ask that such

assertions be incorporated as if specifically pleaded herein.

The delay, as appears from the above was occasioned by factors beyond

SAHA's control.

| submit that the respondents have not been prejudiced by the delay in the
institution of these proceedings. Their own tardy responses to the requests and
to correspondence (when they have responded at all) do not suggest that they

have regarded the matter as pressing. The major cause of the failure to resolve
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tatutory time periods.

- Should the delay not be condoned, SAHA will be prejudiced:
204.1 It will be unable to assert and enforce its constitutional right; and
204.2 The important records which SAHA seeks will remain unavailable to the

public, and will not form part of the public record.

205 1 respectfully submit that SAHA has good prospects of success having regard to

what is stated above.

206 In the circumstances, | respectfully submit that a case has been made out for

condoning the delay in instituting these proceedings.

CONCLUSION

207 For all the reasons set out in this affidavit, | submit that:

207.1 The respondents have failed to give effect to their constitutional obligations

and their obligations under PAIA; and
207.2 There is no justifiable basis for the refusals of access to the information

requested.

208 In the circumstances, | ask that this Honourable Court grant an order in terms of

the notice of motion.
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CATHERINE MOIRA KENNEDY

it stated that she knows and understands the contents

his affidavit and that it is to the best of her knowledge both true and correct. This

davit was signed and sworn to before me at JOHANNESBURG on thisthe _ day

of NOVEMBER 2014, and that the Regulations contained in Government Notice
R.1258 of 21 July 1972, as amended, have been complied with.
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CHIVE FOR JUSTIGE

VATOa Histuiy Mepoeg Since (323

RESOLUTION BY THE TRUSTEES OF THE SOUTH AFRICAN HISTORY ARCHIVES TRUST
Pursuant to clause 9.6 of the Deed of Trust

s resolved that:

1. The South African History Archive Trust ("SAHA") will launch applications in its own name in the
High Court of South Africa, Johannesburg, challenging various compliance issues under the
Promotion of Access to Information Act, 2000 ("PAIA") including relating to certain provisions
around application of exemptions, providing adequate reasons, searches for records and
obligations to respond to PAIA requests submitted in consultation with researchers, including Mr
Hennie van Vuuren and Professor Jane Duncan.

2. That Lawyers for Human Rights Pretoria Law Clinic be appointed to act as attorneys of record and
represent SAHA in the proceedings to be instituted against respondents to be confirmed and that
the said attorneys do all things necessary in the application on behalf of SAHA.

3. That Catherine Moira Kennedy be authorised to depose to such affidavits in the said proceedings
on behalf of SAHA, as may be required and further Catherine Moira Kennedy be authorised to give
instructions from time to time as she may deem necessary to the said attorneys in relation to the
proceedings.

Signed on this the 27th day of September 2014.

i
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Box 31719, Braamfontein 2017, Johannesburg - Tel: +27 (0) 11 718 2560 - Fax: +27 (0) 865 001 600 - Email: info@saha.org.za - www.saha.org.za
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Non-Profit Trust No. 2522/93 - 031-807-NPO
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SOUTH AFRICAN
HISTORY ARCHIVE

“SAHA”

DEED OF TRUST

Amended by resolution 28 October 2002
Further amended by resolution 09 April 2011
Further amended by resolution 24 November 2012
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MOTIVATION

ESTABLISHMENT OF TRUST
OBJECTIVES OF THE TRUST

FURTHER OBJECTIVES OF THE TRUST
GALA

INTERPRETATION

THE AFFAIRS OF THE TRUST
TRUSTEES PROVISIONS

PROCEEDINGS

. DISPENSATION OF SECURITY

. VESTING, COLLECTION, UTILISATION OF FUNDS AND CONTRIBUTIONS
. TAXISSUES

. DUTIES OF TRUSTEES

14. INDEMNIFICATION OF THE TRUSTEES

. TRARING ACTIVITY
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AMENDMENTS
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. DISPUTES
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ANNEXURE “A” : ORIGINAL TRUSTEES

ANNEXURE “B” : CURRENT TRUSTEES
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4.1.

53

There is a need to collect, preserve and catalogue materials of historical and
contemporary political, social, economic and culture importance,

There is a need to promote awareness of the importance of preserving records of
contemporary events of historical significance.

There is a need to make the above-mentioned materials accessible to the public, to
historians and to researchers.

There is a need to promote public awareness of recent historical events.

ESTABLISHMENT OF ATRUST

Aftrustis hereby constituted to be known as the South African History Archive (“SAHA”)
Trust for the purpose herein set out and otherwise on the terms and conditions of this

Trust Deed.

SAHA is a body corporate and has an identity and existence distinct from its members
and office bearers.

SAHA continues to exist despite changes in the composition of its trustees and director.

Trustees or directors have no rights in the property or other assets of the organisation
solely by virtue of holding those positions.

OBJECTIVES OF THE TRUST

The main objective of the Trust is to document, support and promote greater awareness
of past and contemporary struggles for justice through archival practices and autreach,
and the utilisation of access to information faws.

[tis not the objective of the Trust to make a profit or gain and the income and assets of
the Trust may not be distributed to any person save for the payment of reasonable
remuneration for services actually rendered in furtherance of the objects of the Trust,

ANCILLARY OBJECTIVES OF THE TRUST

In furtherance of its primary objectives the Trust shall;

4.1.1 Recapture lost and neglected histories;
4.1.2 Record aspects of South African democracy in the making;
4.1.3 Bring history out of the archives and into schools, universities and communities

SAHA Deed of Trust — as amended by resolution 24 November 2012 — Page 3
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6.2

6.3

6.4

xiend the boundanes of treedom of information in South Atrica,
.o Raise awareness, both nationally and internationally, of the role of archives and
documentation in promoting and defending human rights.

GALA

It is recorded that in 1996 SAHA established the Gay and Lesbian Archives (GALA) as
a project of SAHA.

fn 2007, GALA formed a separate and independent trust. However, the work of SAHA
and GALA remains closely aligned and the arganisations continue to work in close
collaboration.

INTERPRETATION

In this Deed, unless the context otherwise requires, words importing the singutar shall
include the plural. The following expressions used in this Deed shall have the meaning
hereinafter assigned to them unless the context shall clearly otherwise require:

“Trust Fund” : shall mean the assets or funds held and administered by the Trustees
from time to time, that is to say, the Trust capital together with donations and any
adlditions or accruals thereto, including bequests from time to time from any sources

and in any form.

“Trust Capital” : shall mean the capital of the Trust consisting of the Trust Fund and
including that part of the net income which is not distributed and is accumulated as part

of the capital after deducting:
68.2.1 the aggregate of the liabilities of the Trust, both actual and contingent, and

6.2.2 the sum of all provisions for depreciation, renewals or diminution in vane of assets
or for liabilities (ach al or contingent) the amount of which cannot be determined

with substantial accuracy.

“Fund Raising Act" : shall mean the Fund Raising Act 107 of 1978 as amended from
time to time. ’

“Nonprofit Organisations Act” : shall mean the Nonprofit Organisations Act 71 of 1997
as amended from time to time.

“Income Tax Act” : shall mean the Income Tax Act 58 of 1962 as amended from time to
time.

“Trust" : shall mean the Trust created under this Deed of Trust.

“Trustees” . shall mean the signatories to this Deed as Trustees and any other persons
appointed to that office in terms of this Trust Deed from time to time for so long as they
hold office as such, who shall be deemed to be members of the trust for all purposes

SAMHA Deed of Trust - as amended by resolution 24 November-2012 — Page 4

S BN V- =g\

o

4



8.3

8.4

8.5

8.6

8.7

8.8

er the Fund Raising Act and the Nonprofit Organisations Act.

THE AFFAIRS OF THE BUSINESS

The affairs and business of the Trust shall be conducted from Johannesburg.

TRUSTEES PROVISIONS

The parties listed in Annexure A of this Trust Deed were the first Trustees of the Trust;
The parties listed in Annexure B of this Trust Deed are the Trustees of the Trust at the
date of amendment of this Trust Deed.

Upon the death, permanent incapacity, removal or resignation of anyone of the
Trustees, the Trustees then remaining shall, as soon as possible, appoint another
Trustee to the office of Trustee, which person shall be decided upon by the remaining
Trustees as they in their sole and absolute discretion may determine, it being the
intention of the parties hereto that there shall always be a minimum of § Trustees and
not more than 15 Trustees of the Trust in office. Between 2 and 4 Trustees shalf serve
as members of the Management Committee, as nominated by the Trustees on an
annual basis.

Where the death, permanent incapacity, removal or resignation of one of the Trustees
results in the number of remaining Trustees being less than 5, those remaining Trustees
may appoint a further Trustee in the manner outlined in clause 8.3 but may take no
other action in relation to the operation of the Trust until such appointment has been
made, restoring the number of Trustees to at least 5;

The Trustees shall at any time from time to time be entitled to accept the resignation of
any other Trustee,

The Trustees shall at any time from time to time have unlimited power of co-option of
further Trustees, subject to the maximum referred to in 8.3 above, which shall be
exercised on such terms and conditions and for such period as they in their sole
discretion may determine;

Any appoiniment, removal or resignation, delegation of powers or co-operation shaif not
be valid unless recorded in writing,;

A Trustee shall vacate his/her office if;

8.8.1  he/she commits any Act of insolvency as defined in the insolvency law from time
to time in force;

8.8.2 helshe becomes of unsound mind or is declared incapable of managing his/her
own affairs;

8.8.3  he/she resigns his/her office by written notice to the other Trustees;

SAHA Deed of Trust ~ as amended by resolution 24 November 2012 ~ Page §
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9.2

9.3

9.4

9.5
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neetings of the Trustees without the
ieave of the remaining irustees,

4 hefshe is removed from office by the decision of the majority of the remaining
Trustees after he/she has been given written notice of the intention of the
remaining Trustees to remove him/her and given an opportunity to address the
remaining Trustees or furnish them with reasons in writing why he/she should
not be removed as a trustee.

PROCEEDINGS OF TRUSTEES

A quorum for a meeting of the Trustees shall be 50 per cent of the Trustees, at least
one of whom shall be a member of the Management Committee. In the event of the
meeting being inquorate thirty (30) minutes after the time of commencement, it shall
stand adjourned to a date which all Trustees shall be notified of in writing, but which
shall be not less than seven (7) days after the date of the inquorate meeting, and at
such adjourned meeting all those Trustees present shall constitute a quorum,

Subject to the Trustees giving effect to the terms and conditions of this Deed,
administering the Trust and its affairs, they shall adopt such procedures and take such
administrative steps as they shall, from time to time, deem necessary and advisable
including the appointment of a management committee from amongst themselves which
shalt be responsible for the disbursement of monigs, application by criteria for such
disbursement, reporting to funders on a quarterly basis, and control an administration of
activities;

The Trustees shall meet together for the despatch of business, adjourn and otherwise
regulate their meetings as they think fit, but not less than twice a year. The date and the
place of the meetings shall be as defermined by the Trustees. The Chairperson shall,
however, have the power to call a meeting of the Trustees when in his or her opinion
circumstances justify such a step and will be obliged to do s0 on receipt of a written
request signed by not ess than three (3) Trustees specifying the business to be
transacted at such a mesiing. Reasonable notice will be given to Trustees of all
meetings of the Trustees, which notice may be given by letter, telegram, telex, telefax,
electronic mail, or orally.

A notice dispatched to the last address of a Trustee as made known to the Secretary of
the Trust when appointed shall be valid;
Decisions are made by majority vote indicated by way of a show of hands;

A resolution in writing signed or approved by other written means, such as by email, by
majority vote is valid and effectual as if it had been passed at a meeting of the said
Trustees and shall be noted at the next meeting. Such a resolution is constituted at the
time of the last signature or approvatl of the resolution and may consist of several
documents in like form each signed by one or more of the Members. If a resolution is
written by email, an actual signature is not required. Emails from the Trustees are sent

SAHA Deed of Trust ~ as amended by resolution 2 vember 2012 -~ Page 6
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10.1

10.2

1.2

1e Director, who will then inform all the Trustees of the outcome of the resolution

[he Trustees shall elect from amongst thelr number a chairperson who shall remain in
office until he/she resigns as a Trustee or as chairperson or if the remaining Trustees
remove him/her from office by resolution to that effect;

The Director shall provide written notice to the Director of Nonprofit Organisations of the
names, physical business and residential addresses of the Trustees and Director of the
Trust one month after any appointment or election of such persons, even if their
appointment or election did not result in any changes to the persons occupying those
positions , in accordance with section 18(1)(b) of the Nonprofit Organisations Act.

If the chairperson is absent from any meeting the remaining Trustees shall elect a
chairperson for the purposes of that meeting;

DISPENSATION OF SECURITY

The Trustees or any of them shall not be required to furnish security for any reason or
under any circumstances whatsoever for their duties as such and accordingly no person
hereby or subsequently appointed or co-opted or to whom powers are delegated shall
be required to furnish security to any state or any official under the provisions of any law
which may now or which may in the future be in force. insofar as it may be necessary,
the said state or other official is hereby directed to dispense with the requirement that
any Trustee or subsequent Trustees shall furnish security in terms of the Trust Property
Control Act or any other law.

If despite the provisions of clause 10.1 hereof, security is lawfully required to be
furnished, then the costs of providing the same shall be borne by the Trust.

VESTING, COLLECTION, UTILISATION OF FUNDS AND CONTRIBUTIONS

The Trustees are hereby empowered to accept for the purposes of the Trust any gift,
bequest or payment of any nature whatsoever from any person which may be given or
paid to them with the intention that it form part of the Trust Fund. Any assets so
accepted shall be administered and dealt with subject to the terms of this Deed of Trust.
All donations of the Trust shall be irrevocable and subject to the terms and conditions of

the Trust.

Contributions may be collected in and from any portion of the Republic of South Africa
and outside its borders provided that the contributions from outside the Republic of
South Africa shall be actually received in the Republic of South Africa,

The funds of the Trust shall be utilised solely for investment or for the objects for which
it has been established.

SAHA Deed of Trust — as amended by resolution 24 November 2012 - Page 7
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Trustees, office bearers, ar their relatives or any employee but nathing herein before
contained shall imit the right of the trustees ta be reimbursed in respect of any
reasonable expenses incurred on behalf of the Trust or to be paid a reasonable
remuneration for any services rendered on behalf of the Trust including under any
contract of employment.

12, TAX ISSUES

If the Commissioner appraves SAHA as a “public benefit organisation” , and for as long as
such status is renewed, then the SAHA Trust will-

12.1 in the year of assessment preceding the year of assessment in which the donation is
received, distribute at least 75% of its S18A (of the Income Tax Act, 1962) donations

received;
12.2 issue a receipt for the donation on which the fallowing details are pravided-
12.2.1 the reference number issued by the Commissianer,;
12.2.2 the name and address of the SAHA Trust;
12.2.3 the date of receipt of the danation;
12.2.4 the amount of the danation
12.2.5 the name and address of the danor;

12.2.8 a certificate to the effect that the receipt is issued for purposes of Section 18A of
the income Tax Act, 1962 and that the donation has been or will be used
exclusively far the object of the SAHA Trust;

12.3 on dissalution transfer its assets to any similar approved public benefit arganisations;

12.4 not accept any donation-

12.4,1 which is revacable at the instance of the danor far reasans other than a material
failure to confarm to the designated purposes and:

12.4.2 canditions of such danation, including any misrepresentation with regard to the tax
deductibility thereaof in terms of section 18A; or

12.4.3 in circumstances where a donar has imposed canditions which could enable that
danor ar any connected persen in relation to such danor to derive some direct or
indirect benefit from the application of such donation,

5 submit ta the Cammissioner a capy aof any amendments to the Deed of Trust,

SAHA Deed of Trust -- as amended by resolution 24-November 2012 -- Page 8
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DUTIES OF TRUSTEES

1 The Director of SAHA and the members of the Management Committee accept the
fiduciary responsibility of the organisation. in addition to any duties imposed upon
them under law enforced from time to time, the Trustees shall have the following
duties;

13.1.1 The Trustees shall appoint a person as Director. The Director shall have
responsibility for the day to day management of the accounts of the Trust
and such other respansibilities as delegated to the Director from time to
time by the Trust. The Director shall be at alf times subject to the direction
and control of the Management Committee in the performance of their

duties.

13.1.2 The Trustees shali take and maintainh written minutes of the meetings held
pursuant to the provisions of clause 9 above. An official minute book
shall be retained at the Trust's principal office.

13.1.3 The Trustees shall, at the expense of the Trust, cause proper books of
accounts to be kept, which books of account together with all other
papers and documents connected with or refating to the Trust shall be
kept as such place as may be agreed upon by the Trustees.

13.1.4 The Trustees at the expense of the Trust shall be entitled to cause
accounts of the Trust to be audited by an auditor appointed by the
Trustees from time to time, which auditor shall be charged with drawing
up the financial statements of the Trust at the end of each and every year.
The first financial statements of the Trust shall be prepared on 31
December following the date of rasignation of this Trust Deed in terms of
the Trust Property Controf Act. The auditor may be one of the Trustees or
a firm of which he is a member and he/she or his/her firm may charge
their reasonable fee for such services.

13.1.5 The financial statement shall be prepared as at the last day of each
succeeding year for this purpose every year shall commence on 1
January and shall end on 31 December of each succeeding vear.

13.1.6 All monies received on behalf of the Trust shall be paid by the Trustees
into a banking account or other account maintained by the Trustees at a
registered commercial bank or building soclety or other financial
institution in terms of the Financial Institutions (Investment of Funds) Act
1984 and all payments made on behaif of the Trust shall be drawn from
such account. All withdrawals may be made on the signature of such
persons as the Trustees may determine from time to time.

13.1.7 All charges, expenses and disbursements including reasonable travelling
expenses reasonably incurred by the Trustees in or arising from their
administration of the Trust (including the costs of attending meetings of
the Trust) shall be a first charge on the income of the Trust and the Trust
Assets and shall be paid on demand,

SAHA Deed of Trust — as amended by resolution 24 November 2012 — Page 9
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4.1.

1.2

14.3

Subject to the aforegoing a Trustee shall in performance of his/her duties and in the
exercise of his/her power act with the care, diligence and skill which can reasonably be
expected of a person who manages the affairs of another,

No Trustee shall be liable for any loss of the Trust arising by reason of any investment
made on behalf of the Trust whether authorised in terms of the Trust Deed or not, or for
nagligence or fraud of any agent employed by such Trustee (although the employment
of such agent was not strictly necessary or expedient) , or by any other Trustee or by
reason of any mistake or omission made in good faith by any Trustee hereof or by
reason of any matter or thing whosoever, except as is occasions by such Trustees own
personal, wilful act of dishonesty.

The Trustees shall be indemnified cut of the Trust Assets against all claims or demands
of whatever nature that may be made upon them arising out of the exercise, purported
exercise or omission (0 axercise any of the powers conferred upon them by this Deed of
Trust. Nothing herein contained shall be deemed to exempt a Trustee from or indemnify
him/her against liability for breach of trust where he/she failed to show the degree of
care diligence and skill referred to above.

TRADING ACTIVITY

15
15.1 SAHA will not carry on any business undertaking or trading activity, otherwise than to the
extent that-
15.1.1 if the undertaking or activity—
15.1.1.1. is integral and directly related to the sole or principal object of that public
benefit organisation as contemplated in paragraph (b) of the definition of
“public benefit organisation " in section 30 of the Income Tax Act 1962
(as amended)1;
15.1.1.2. is carried out or conducted on a basis substantially the whole of which is
directed towards the recovery of cost; and
15.1.1.3. does not resuilt in unfair competition in relation to taxable entities;
15.1.2 if the undertaking or activity is of an occasional nature and undertaken
substantially with assistance on a voluntary basis without compensation,
15.1.3 if the undertaking or activity is approved by the Minister by notice in the
Gazette, having regard to—
15.1.3.1 the scope and benevolent nature of the undertaking or activity;
15.1.3.2 the direct connection and interrelationship of the undertaking or
T lpidiw .sal's.gov.za/lnb/mylnb.asp?/jilc/kiIc/alrg/uIt‘g/vlr'g/’?Zk()a#ag
. 2 - Page 10
A
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tivity with the sole or principal object of the public benefit

ganisation,
PR wie profitability of the undertaking or activity; and
.1.3.4 the level of economic distortion that may be caused by the tax

exempt status of the public benefit organisation carrying out the
undertaking or activity; or

1.4 other than an undertaking or activity in respect of which item (aa) , (kb) or
{cc) applies and do not exceed such amount as specified under the
Income Tax Act 1962 or applicable legislation from time to time'

roWERS OF TRUSTEES

1 The Trustees in their discretion shall have plenary powers to perform all acts and
execute all documents relevant to the carrying out of the objects of the Trust and the
administration thereof. Without derogating from the generality of the aforegoing, the
Trustees shall have the power to open and operate any banking account and/or building
society account and to draw and issue cheques and promissory notes and to endorse
any of the same for collection. The Trustees shall determine the manner of operating
the banking or other accounts of the Trust,

16.2 The Trustees shall be subject to a majority resolution, have the power to acquire, lease,
renovate, restore immovable property in pursuance of the objectives of the Trust. In
addition, to buy or sell and transfer Trust Assets and invest the proceeds (including
dividends accruing on the Trust Fund) and sign and execute any agreement in regard
thereto provided that the Trustees shall not have the power to:

16.2.1  enter into any transactions of a patently speculative nature in relation to
property;

16.2.2  carry on business including inter alia ordinary trading operations in the
commeercial sense as well as the administration of any immovable property
acquired by the Trust.

16.3 The Trustees shall have the power to:

} 16.3.1 hold the whole or any part of the Trust Fund or any investments made by them

. from time to time during the administration of the Trust in their own names or in
the name of any person or institution which is nominated by them from time fo
time for that purpose or, in the name of the Trust; and

16.3.2 exercise the voting power attached to any share, stock or debenture in such
manner as they may deem fit, exercise and take up or tealise any rights of
conversion ar subscription appertaining to any or debenture farming part of the
Trust;

16.3.3 From time to time to borrow such monies on such terms and conditions as they

SAHA Deed of Trust — as amended by resolution 24 November 2012 — Page 11
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.2.3.1 for the payment of any liability (including taxes payable in respect of the
Trust); or

.3.3.2 which may be required from time to time for the protection or better or
further investment of all or any of the Trust Assets; or

.3.3.3 generally for such other purposes in connection with alt or any of the
assets forming part of the Trust Fund.

invest any funds that are not required for immediate use of the Trust, provided
that investments may only be made in:

16.3.4.1 a financial institution as defined in section 1 of the Financial Institutions
(Investment of Funds) Act, 1984;

16.3.4.2 securities listed on a licensed stock exchange as defined in section 1 of the
Stock Exchanges Controf Act, 1985;

16.3.4.3 in other prudent investments in financial instruments and assets as the
Commissioner may determine after consultation with the Executive Officer
of the Financial Services Board and Director of Non-Profit Organisations.

6.3.5 Obtain such legal advice from time to time as the said Trustees in their discretion
require and in which event all costs of and in connection therewith shall be borne

by the Trust.

16.3.6.Engage the service of financial advisers, brokers, property administrators,
consultants, accountants, auditors, architects and experts of all kinds and to make

payment of their fees.

16,3.7 Institute or defend any proceedings in any court of law or arbitration proceedings
in the name of the Trust.

16.3.8 Decide (which decision shall be final and binding and shall not be subject to
dispute or challenge) whether any monies or assets received by them from time to
time as part of the Trust Assets constitutes “capital” or “income” and for the
purpose they shall be entitied to make such apportionment in the Trust's account.

16.3.9 Apply all or any of the Trust assets or monies held by them towards payment of
any tax levied on the Trust or the income of the Trust, if any.

16.3.10 Leave the capital of the Trust or any part thereof invested as it may be when it is
handed over to them.

16.3.11 Sell, realise, call in or convert into cash so much of the Trust assets as the
Trustees may from time to time deem fit and make such further investments of the
same in sych form and in such manner as the Trustees may determine from time

SAHA Deed of Trust - as amended by resolution 24- NOVT\ber 2012 — Page 12
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uch menis as the Trustees may determine.

-.w. .= Enterinto contracts in the name of the Trust in furtherance of the interests of the
Trust and to nominate one or more of them or to delegate their authority to any
person selected by them for the purpose of management of the Trust and the
execution of all documents or other activities of any nature relating to the carrying
out of the purposes of this Trust, including documents in connection with the
investment and realisation of the Trust assets which realisation shall be in
whatever manner they deem fit,

3.3.13 Permit any premises owned by the Trust to be occupied free of rental or for a
rental to be determined by the Trustees,

5.3.14 Engage and discharge employees and to set their terms and conditions of
employment,

3.3.15 Do all things necessary to achieve the objects of the Trust.

BOOKS OF ACCOUNTS, RECORDS OR OTHER DOCUMENTS

Any boaoks of account, recards or cther documents must be retained and preserved by
SAHA for a period of 4 years —

17.1.1 after the date of the last entry in any book; or

17.1.2 after completion of financial transaction, acts or operations; and

17.2

17.3

17.4

Trustee may not without the written consent of the Master destroy any document
which serves as proof of an investment, safe custody, control, administration,
alienation or distribution of SAHA property before the expiry of a period of five years
from the termination of the SAHA.

The Trust is to keep accounting records of its income, expenditure, assets and
liabilities, and

17.3.1 Within six month after the end of its financial year, draw up financial
statements, which must include at least

17.3.1.1 A statement of income and expenditure for that financial year; and

17.3.1.2 A balance sheet showing its assets, liabilities and financial position as at

the end of that financial year,

Within two months after drawing up its financial statements, the Trust must arrange for
a written report to be compiled by an accounting officer and submitted to the Trustees
stating whether or not-

17.4.1 The financial statements of the organisation are consistent with its
accounting records;
17.4.2 The accounting policies of the organisation are appropriate and have

been appropriately applied in the preparation of the financial statements;

SAHA Deed of Trust - as amended by resoiution 24 November 2012 - Page 13
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{he Trust has compiied with the provisions ot the Nonprofit Urganisations
Act and this Deed of Trust which relate to financial matters.

7.5 The Trust must, in writing, provide the Director of Nonprofit Organisations with
17.5.1 a narrative report of its activities together with its financial statements and
the accounting officer’s report as set out in clause 17 .4 above, within nine

months after the end of its financial year; and
17.5.2 a physical address in the Republic for service of documents and notices,

and advice of any change of such address.

8  AMENDMENTS
3.1 A Resolution approved by at least two thirds of the Trustees then in office shall be

required for any amendment to this Deed of Trust.
3.2 Any amendments to this deed of Trust shall be submitted to the Commissioner of the

South African Revenus Service.
18.3  In addition, the Trust must send to the Director of Nonprofit Organisations a copy of the

resolution and a certificate signed by a duly authorised office-bearer stating that the
resolution complies with its constitution and all relevant laws.

19.  TERMINATION OF TRUST AND DISTRIBUTION OF ASSETS

19.1 The Trust shall continue indefinitely but the Trustees shall have the right, in their sole
and absolute discretion passed by two-thirds of the Trustees, to terminate the Trust.

19.2 Upon its termination the remaining assets of the Trust, after satisfaction of its liabilities
shalf be given or transferred to one or more trusts or associations not for gain with
objects similar to the objects of the Trust which have been approved in terms of section
30 of the Income Tax Act, 1962.

19.3 The Trust must provide the Director of Nonprofit Crganisations with at least two months’
written notice of the intention of the Trustees to terminate the Trust.

20 DISPUTES

Should any question arise as to whethet the interpretation of this Deed or any of the
provisions hereof as to the true construction thereof or as to the administration of the Trust or
otherwise howsoever, the Trustees shall have the power to decide such questions either
acting on their own judgement or upon the advice of attorneys and/or counsel and any such
decisions shall be final and binding on all parties affected thereby and shall be carried into

effect by them.
’ Wy
~13 AW |
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All costs of and incidental to the negotiations and finalisation of this Deed of Trust and its
registration in terms cof the Trust Property Control Act shall be paid by the Trust out of the
Trust assets.
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ORST GERHARD HERMANN KLEINSCHMIDT
JORN; 17/10/1948)

ND

USAN J BOOYSEN
o 1719/1954)

\D

AN DE LAHARPE
orn: 3/9/1960)

AND

GIBSON THEMBA SIRAYI
(born: 12/10/1953)

AND

SAM MAHOSHA MKHABELA
(born: 23/10/1960)

AND

LULI CALLINICOS
{(born: 10/11/1936)

AND

MICHELE PICKOVER
{born: 1/8/1959)

AND

NOEL FRANCIS STOTT
(born: 28/12/1958)

AND
JOHANNES MAFODI MANAMA

(born: 16/3/1949)
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APPENDIX B: CURRENT TRUSTEES

HORST GERHARD HERMANN KLEINSCHMIDT

(horn: 17/10/1945)

and

SPIRIDOULA WEBSTER (aiso known as LULI CALLINICOS)

(born: 10/11/1936)

and

MARLENE MERCER POWELL
(horn: 07/27/1958)

and

DUMISA BUHLE NTSEBEZA
(born 31/10/1949)

and

CIRAJ SHAHID RASSOOL
(born 27/12/1961)

and

MOHAMED NOOR NIEFTACODIEN
(born 25/10/1964)

and

RAZIA SALEH

(harn 08/08/1962)

and

ANTHONY ANDREW MANION

(born 13/04/1976)

17

Signature: /Mwl /{/\L{A’\'M/f/"
Date: Z . Zh lel\( .

/
signatve” K Jofdle
Date: & . [N . QLT

Signature: /"fL/W

pate: 011 ]00 2

Signature: éﬁ’dr)

Date: o’-}( 0 ‘ 2oy

Signature: /L//’ 2 —-—///7/

Date: /51 /01 ) 1

Signature: %‘9’/(/}

Date: J§’°l [ 20y

Signature: 4@ :

Date: o= 2 | z003
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ERNE SHELDON HARRIS

orn 21/04/1958)

nd

[ERS ASHLEY PIGOU

orm 30/05/1967)

1t

ZLLO KOOS HATANG — 7504285846089

(born 28/04/1975)

(herelnafter collectivefy referred to as “the Trustees")
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FORIM A
HECUEST FOR ACCESS TO RECORD OF PUBLIC BODY

(Section 18 (1) of the Promotion of Access to Information Act, 2000
(Act No. 2 of 2000))

[Regulation 2]

FOR DEPARTMENTAL USE

Reference number.

equest received by

stafe rank, name and surname of information officer/deputy information officer) on

j} L (date) at (place).
: Juest fee (if any): R

Jeposit fee (if any); R

\ceess fee: Ro

SIGNATURE OF INFORMATION
OFFICER/DEPUTY
INFORMATION OFFICER

\ Particulars of public body

j Information Officer/Deputy Information Officer: Marlyn Raswiswi
artment of Justice and Constitutional Development
rivate Bag X81
retoria
001

127123151715
127123578004
mail; mraswiswi@justice.gov.za

N

4q
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B. Particulars of person requesting access to the record

a) The particulars of the person who requests access to the record must be recorded

below.
by Fummish an address and/or fax number in the Republic to which information musl be

sent.
¢) Proof of the capacity in which the request is made, if applicable, must be altuchod.

Full names and surname: South African History Archive (SAHA)
Identity/Passport number: Non-Profit Trust No. 2522/93

Postal address: P.O.Box 31719, Braamfontein, 2017

Fax number: +27866491491

Telephone number: +27117182563

f:-Mail Address:foip@saha.org.za

Capacity in which request is made, when made on behalf of another person:

C. Particulars of person on whose behalf request is made

This section must be completed ONLY if a request for information is made on behall of
another person.

Full names and surname:
identity number;

D. Particulars of record

o Provide full particulars of the record to which access is requested, including the
reference number if that is known to you, to enable the record to be located.

» If the provided space is inadequate please continue on a separate folio aricl
attach it fo this form. The requester must sign all the additional folios.

o Description of record or relevant part of the record:;

1. All invesfigations and evidence gathered by and made available to the
South African Truth and Reconciliation Commission (TRC), and the YRR¢;
reporting of findings into the murder of Ms Dulcie September (former ANC
diplomatic representative to France, in Paris) on 29 March 1988. (We nota that
the date of death is over 20 years ago and so this is not personal information).

To assist in locating those records the TRC evidence gathering was referred 1o in
the TRC Final Report, Volume 2, pages 199-122 at;
hitp://www justice gov.za/tre/repoit/tinalreporl/Volume %202, pdf as follows:



10\

“‘On 29 March 1988, Ms Dulcie September, the ANC chief representative in
France, was assassinated in Pans. She died instantly when hit by a volley of five
bullets fired at close range. Though no submission was made fo the Commission
on the murder, it was identified as a priority case for investigation. A delegation
lravelled to Paris and elicited the co-operation of the French police, who made
available to the Commission the files of the investigating judge, Ms Claudine
lorkel.”

o Reference number, if available:
o Any further particutars of record:

Fees

) A request for access to a record, other than a record containing personal
information about yourself, will be processed only after a request fee has been paid.
L) You will be notified of the amount required fo be paid as the request fee.
-}) The fee payable for access to a record depends on the form in which access is
required and the reasonable time required fo search for and prepare a record.
) If you qualify for exemption of the payment of any fee, please state the reason for
axemmption.

- .. —— o e

son for exemption from payment of fees:

t‘orm of access to record

you are prevented by a disability to read, view or listen to the record in the form of
ceess provided for in 1 to 4 hereunder, state your disability and indicate in which form
10 record is required.

[Form in which record is required:

!

isability:

A

ik the appropriate box with an “X”,
OMl=8:
() Yourindication as to the required form of access depends on the form in which -
the record is available.
(h)  Access in the form requested may be refused in certain circumstances. In such
a case you will be informed if access will be granted in another form.
The fee payable for access to the record, if any, will be determined partly by

the form in which access is requested.

1¢ record is in printed form:



X }Copy of record™ . lInspection of record

2. [ record consists of visual images:

(this includes photographs, slides, video recordings, computer-generated

images, sketches, etc).

lview the images X copy of the images* ltranscription of the
images”

3. Ifrecord consists of recorded words or information which can be reproducad |
in sound:

Listen to the ' transcription of soundtrack*
soundtrack (audio . ‘(Written or printed document)
cassette)

4. if record is held on computer or in an electronic or machine?
readable form:

Printed copy X Printed copy derived from copy in computer readablo
of record” the record” - form*(stiffy or compact disc)
WES MO

*If you requested a copy or transcription of a record (above), do you kY

wish the copy or transcription to be posted to you?

A postal fee is payable.

Note that if the record is not available in the language you prefer, access may be
granted in the language in which the record is available.

In which language would you prefer the record? ENGILISH

G. Notice of decision regarding request for access

You will be notified in writing whether your request has been approved/denied. 1f you
wish to be informed thereof in another manner, please specify the manner and provido
the necessary particulars to enable compliance with your request.

How would you prefer to be informed of the decision regarding your request for acoass
to the record?

IN WRITING,



103

Signed at Johannesburg this 13" day of September 2013.

SIGNATURE OF REQUESTER / PERSON ON WHOSE BEHALF REQUEST IS MADI:

.l""’\ /.(,("'(”:,'i...t, h} - [y—/l"i (Lot svy
X )

Kathryn Johnson ’ /
Fraedom of Information Programme

South African Histbry Archive (SAHA)
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FORM A
REQUEST FOR ACCESS TO RECORD OF PUBLIC BODY
{Section 18 (1) of the Promotion of Access to information
Act, 2000
(Act No. 2 of 2000)
[Regulation 2]

FOR DEPARTMENTAL USE
Reference number.

Roguest received
by:

state rank, name and surname of information officer/deputy information officer) on
(date) at - (place).

{equest fee (ifanyy R__

Jeposit fee (if any): R

ess fee: R

SIGNATURE OF INFORMATION
OFFICER/DEPUTY
INFORMATION OFFICER

A.  Particulars of public body
The Information Officer/Deputy Information Officer:
Marlyn Raswiswi

Department of Justice and Constitutional Development



rivate Bag X81
retoria

001

o), +27123151715
ax, +27173578004

nail: mraswiswi@justice.gov.za

W 13, Particulars of person requesting access to the record

The particulars of the person who requests access to the record must bo

recorded below.
o Furnish an address and/or fax number in the Republic to which

information must be sent
o Proof of the capacity in which the request is made, if applicable, must be

attached.

[o]

Fult names and surname: South African History Archive (SAHA)
Identity/Passport number: Non-Profit Trust No. 2522/93

Postal address: P.O.Box 31719, Braamfontein, 2017

Fax number: +27866491491

Telephone number: +27117182563

i2-Mlail Address:foip@saha.org.za

Capacity in which request is made, when made on behalf of another person:

C. Particulars of person on whose behalf request is made

This section must be completed ONLY if a request for informalion is made on behalf of

{.IH()//’IL" rperson.

[‘ull names and surname:
Identity number:

J
s
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I, Particulars of record

« Provide full particulars of the record to which access is requested, including the
reference number if that is known to you, to enable the record to be located.

« Ifthe provided space is inadequate please continue on a separate folio and
attach it to this form. The requester must sign all the additional folios.

o]

Description of record or relevant part of the record:

Alf records of TIRC investigations (including evidence gathered) and findings of the 11RC
regirding the use of secret funds by SADIF, Armscor and front companies from 1978 to
1994, including:

1.

Ui

6.

8,

Report of the Auditor General an all secret funds from 1960 to 1994
provided to the TRC (sae 1'IRC Final Report, Volume 2, pg. 524 ).

The schedule of secret projects compiled by the Auditor Genteral proviclad
to the TRC (see TRC Final Report, Volume 2, pg. 539).

Any records relating to the iKahn Committee (also known as the Advisory
Committee on Special Secret Projects) provided to the TRC (see TRC
Final Report, Volume 2, pg. 525)

Any records relating to the Ministers' Commitiee on Special Projects
provided to the TRC (see TRC Final Report, Volume 2, pg. 530)

Any records relating to the Secret Services Evaluation Committec
provided to the TRC (sec TRC Final Report, Volume 2, pg. 532)

Any records relating to the Special Defence Account provided to the 1120
(see TRC Final Report, Volume 2. pg. 532)

Any records relating to the Secret Service Account pravided to the TIRC
(see TRC Final Report, Volurne 2, pg. 532)

Any records relating to the Steyn Commission provided to the TRC (son
TRC Final Report, Volume 2, pg. 542)

Reference number, if available:
Any further particulars of record:

-
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Fees

» A request for access to a record, other than a record containing personal
information about yourself, will be processed only after a request fee has beet
paid.

o You will be notified of the amount required to be paid as the request fee.

o The fee payable for access fo a record depends on the form in which access is
required and the reasonable time required to search for and prepare a record.

o If you qualify for exemption of the payment of any fee, please state the reason for
exemption.

Leason for exemption from payment of fees:
form of access to record

If you are prevented by a disability to read, view or listen to the record in the form of
access provided for in 1 to 4 hereunder state your disability and indicate in which form

the record is required.
Disability: N f-orm in which record is required: __

/V/ark the appropr/ate box wzth an “X”.
NOTES:

o Yourindication as to the required form of access depends on the form in which

the record is available.
o Access in the form requested may be refused in certain circumstances. In such a

case you will be informed if access will be granted in another form.
(c) The fee payable for access to the recorqd, if any, will be determined
partly by the form in which access is requested.

1. If the record is in printed form:
X Copy of record* Inspection of record

7. If record consists of visual images:

(this includes photographs, slides, video recordings, computer-generated

images,sketches, etc).

view the images copy of the images” transcription of the
images”
X

3. If record consists of recorded words or information which can be reproducod
in sound:
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listen to the X transcription of soundtrack*®
soundtrack (audio (written or printed document)
cassette)

4. If record is held on computer or in an electronic or machine ?
readable form:

Printed copy X Printed copy derived from copy in computer readable
of record*® the record” form*(stiffy or compact disc)
YES  NO
X

“If you requested a copy or transcription of a record (above), do you
wish the copy or transcription to be posted to you?

A postal fee is payable.
Note that if the record is not available in the language you prefer, access may be
granted in the language in which the record is available.

In which language would you prefer the record? ENGLISH
o G. Notice of decision regarding request for access

You will be notified in writing whether your request has been approved/denied. 1f you
wish to be informed thereof in another manner, please specify the manner and provide
the necessary particulars to enable compliance with your request,

fHow would you prefer to be informed of the decision regarding your request for access
to the record?

IN WRITING.

7
Signeé at this 23" of August 2013.
/
s /1
,{,///}\"J‘...,L.A L)

li

GIGNATURE OF REQUESTER / PERSON ON WHOSE BEHALF REQUEST 1S MADI:

Catherine Kennedy

South African History Archive (SAHA)
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FORIM A
REQUEST FOR ACCESS TO RECORD OF PUBLIC BODY
(Section 18 (1) of the Promotion of Access to Information
Act, 2000
(Act No. 2 of 2000))
[Regulation 2]

FOR DEPARTMENTAL USE
Reference number: o

Request received

by

(state rank, name and surname of inforrmation officer/deputy information officer) on
_{date) at_ (place).

Request fee (ifany): R __
Depositfee (ifany): R ___

Accessfee: R~

SIGNATURE OF INFORMATION
OFFICER/DEPUTY
INI'ORMATION OFFICER

A.  Particulars of public body

‘Ihe Information Officer/Deputy Information Officer: Marlyn Raswiswi
Department of Justice and Constitutional Development

Private Bag X81

I’retoria

South Africa

0001
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lep 715
ax, 210123078004
Frnail mraswiswi@justice.qov.za

Particulars of person requesting accoss o the record

o The particulars of the person who requests access to the record must be
recorded below.,

o Furnish an address and/or fax number in the Republic to which
information must be sent

o Proof of the capacity in which the request is made, if applicable, must be
attached.

I'ull names and surname: South African History Archive (SAHA)
ldentity/Passport number: Non-Profit Trust No. 2522/93

Postal address: P.O.Box 31719, Braamfontein, 2017

IFax number: +27866491491

l'elephone number: +27117182563

i-Mail Address:foip@saha.org.za

Capacity in which request is made, when made on behalf of another person:

Particulars of person on whose behalf request is made

3 iis section must be completed ONLY if a request for information is made on be/761!/'qf'i
mother person. i

“ull names and surname:
dentity number:

Particulars of record

> Provide full particulars of the record to which access is requested, including
the reference number if that is known to you, to enable the record to be located.

o Ifthe provided space is inadequate please continue on a separate folio and
attach it to this form. The requester must sign all the additional folios.
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o Description of record or relevant part of the record:

oples of any records or part of records, including internal reports or Minutes, relating to
the Regulation of Interception of Communications and Provision of Communication-
related Information Amendment Act, 2010 and/or the Regulation of Interception of
Communications and Provision of Communication-Related Information Act, 2002 (the

Iinterception legislation, also known as RICA):

1. In relation to interception directions under the Interception legislation by each
linancial or calendar year that is available for the period from the earliest date of
commencement of the Interception legislation (also known as the fixed date under the

Interception legislation) to 31 July 2013:

o The different types of interception directions able to be granted

o The different type of offences for non compliance with an interception direction
and for unfawful interceptions of communications

o The number of interception directions requested, granted or modified, set out by
agency that applied for the direction (where that information in relation to each
agency is available - noting these numbers are sought even if they are not
available in relation to each agency)

o The average cost to applicants in obtaining an interception direction

o The overall annual budget allocated within the department for administering
interception directions

« The annual average number of employees in the department with responsibilities
that include administering interception directions

o The types of surveillance used in interception directions

e The number of each of the prosecutions, convictions, arrests and penalties
imposed as a result of the successful use of an interception direction, set out by
agency that applied for that direction (where that information in relation to each
agency is available - noting these numbers are sought even if they are not
available in relation to each agency)

/. Inrelation to each of the real-time communication-related directions and archive
communication-related interception directions and decryption directions and
entry warrants under the Interception legislation by each financial or calendar year that
is available for the period from the earliest date of commencement of the Interception
legislation (also known as the 'fixed date’ under the Interception legislation) to 31 July

2013

e The number of each type of direction or warrant requested, granted or modified,
set out by agency that applied for the direction or warrant (where that information
in relation to each agency is available - noting these numbers are sought even if
they are not available in relation to each agency)

o The number of each of the prosecutions, convictions, arrests and penalties
imposed as a result of the successful use of each type of direction or warrant, set
out by agency that applied for that direction or warrant (where that information in

o



relation to each agency is available - noting these numbers are sought even if
they are not available in relation to each agency)

3. Any directives issued by the designated judge to supplement the procedure for
making applications for the issuing of any type of direction or entry warrant.

4. The number of each of the prosecutions, convictions, arrests and penalties imposed

as a result of as a result of information gained from SIM card (or cell phone)
registrations by each financial or calendar year that is available for the period from the
cailiest date of commencement of that part of the Interception legislation to 31 July
2013,

o Reference number, if available:
o Any further particulars of record

I=. Fees

o A request for access to a record, other than a record containing personal
information about yourself, will be processed only affer a request fee has besn
paid.

o You will be notified of the amount required fo be paid as the request fee.

o The fee payable for access fo a record depends on the form in which access is

required and the reasonable fime required to search for and prepare a record.

o If you qualify for exemplion of the payment of any fee, please state the reason for

exemplion.

Reason for exemption from payment of fees:
i~orm of access to record

If you are prevented by a disability to read, view or listen to the record in the form of

access provided for in 1 to 4 hereunder, state your disability and indicate in which form

the record is required.
Disability:

%Form in which record is required:

Mark the appropriate box with an “X".
NOTES:

o Yourindication as to the required form ol access depends on the form in which
the record is available.

o Access in the form requested may be refused in certain circumstances. In such a

Ny
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case you will be informed if access will be granted in another form,
(c) The fee payable for access to the record, if any, will be determined
partly by the form in which access is requesled.
1. Iithe record is in printed form:
§ Copy of record* Inspection of record
If record consists of visual images:
(this includes photographs, slides, video recordings, computer-generated
images, sketches, etc).
view the images copy of the images® | transcription of the
_‘ images*
X , i
3. ifrecord consists of recorded words or information which can be reproduced
in sound: !
‘Listen to the P X transcription of soundtraclk*
:s;oundtrack (audio J {(written or printed document)
icassetie) |
4. If record is held on computer or in an electronic or machine ?
readable form:
Printed copy X Printed copy derived from | copy in computer readable
of record® the record* i form*(stiffy or compact disc)

‘
s

YES NO
rX ‘

]
i
!
* It you requested a copy or transcription of a record (above), do you f
wish the copy or transcription to be posted to you? | |
| i
A postal fee is payable. !
Note that if the record is not available in the language you prefer, access may be
granted in the language in which the record is available.

in which language would you prefer the record? ENGLISH

» G, Notice of decision regarding request for access

You will be notified in writing whether your request has been approved/denied. If you !
wish o be informed thercof in another manner, please specify the manner and provide |

the necessary particulars to enable compliance with your request.



How would you prefer to be informed of the decision regarding your request for access
to the record?

IN WRITING.

Signed at Johannesburg on this 21st day of August 2013.

SIGNATURE OF REEQL]I; TER / PERSON ON WHOSE BEHALF REQUEST IS MADI:
Ms Kathryn Johnson (FOIP Project Officer)

South African History Archive (SAFA)
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tm—aw+ + —sr.i=——-< O RECORD OF PUBLIC BODY

(Section 18 (1) of the Promotion of Access to Information Act, 2000
(Act No. 2 of 2000))

[Regulation 2]

‘OR DEPARTMENTAL USE
Reference number:

lequest received by
state rank, name and surname of information officer/deputy information officer) cn

(date) at (place).
Request fee (if any): R
Deposit fee (if any): R
Access fee: R

SIGNATURE OF INFORMATION
OFFICER/BEPUTY
INFORMATION OFFICER

A. Particulars of public body

The Information Officer/Deputy Information Officer: Marlyn Raswiswi
Department of Justice and Constitutional Development

Private Bag X81

Pretoria

0001

Tel. +27123151715
Fax. +27123578004
Email: mraswiswi@justice.qov.za

L=



X o)

a) The particulars of the person who requests access to the record must be recorded
below.

o) Furnish an address and/or fax number in the Republic to which information must be
sent.

sy Proof of the capacity in which the request is made, if applicable, must be attached.

ull names and surname: South African History Archive (SAHA)
lentity/Passport number: Non-Profit Trust No. 2522/93
ostal address: P.O.Box 31719, Braamfontein, 2017
ax number: +27866491491
elephone number: +27117182563
E-Mail Address:foip@saha.org.za

Capacity in which request is made, when made on behalf of another person:

C. Particulars of person on whose behalf request is made

This section must b‘éucompleted ONLY ifa request for information is made on behalf of [
another person. ‘

Full names and surname:
Identity number:

D. Particulars of record

a) Provide full particulars of the record to which access is requested, including the
reference number if that is known fo you, to enable the record to be located.

by Ifthe provided space is inadequate please continue on a separate folio and attach
it to this form. The requester must sign all the additional folios.

o Description of record or relevant part of the record:

1. All investigations and evidence gathered by and made available to the
South African Truth and Reconciliation Commission (TRC), and the TRC
reporting of findings into the attempted assassinations of the late
Mr Godfrey Motsepe (former ANC diplomatic representative to the
BENELUX countries, in Brussels) on 2 February 1988 and on 27 March 1988.

To assist in locating those records the TRC evidence gathering was referred

to in the TRC Final Report, Volume 2, pages 199-122 at:
http://www.justice.gov.za/trc/report/finalreport/Volume%202.pdf as follows:

!

™




submission to the Commission, Mr Motsepe aileged that he had twice
been the target of assassination attempts in 1988. In the first, on 2 February
1988, two shots were fired through the window of the office in which he was
working, but missed him. In the second, on 27 March 1988, a seventeen-
kilogram bomb was discovered in his office. This occurred two days before
the killing of Ms Dulcie September in Paris."

o> Reference number, if available:
o Any further particulars of record:

rees

1

d)

A request for access to a record, other than a record containing personal

information about yourself, will be processed only after a request fee has been paid.

You will be notified of the amount required to be paid as the request fee.

The fee payable for access to a record depends on the form in which access is
required and the reasonable time required to search for and prepare a record.

If you qualify for exemption of the payment of any fee, please state the reason for

exemption.

Reason for exemption from payment of fees:

F.

Form of access to record

If you are prevented by a disability to read, view or listen to the record in the form of
access provided for in 1 to 4 hereunder, state your disability and indicate in which form
the record is required.

Disability: Form in which record is required:

Mark the appropriate box with an “X".

NOTES:
(a)  Yourindication as to the required form of access depends on the form in which |

1.

X

the record is available.

|
I

(b)  Access in the form requested may be refused in certain circumstances. In such|

a case you will be informed if access will be granted in another form.
(c) The fee payable for access to the record, if any, will be determined partly by
the form in which access is requested.

If the record is in printed form:
'Copy of record* ’ ‘Inspection of record

o
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(this includes photographs, slides, video recordings, computer-generated
images, sketches, etc).

view the images X copy of the images” transcription of the
‘ | images®

t

.. If record consists of recorded words or information which can be reproduced
n sound:

Listen to the | X w‘transcrip'tion of soundtrack* :
|
lsoundtrack (audio (written or printed document) i
~ [cassette) ‘ 7 E

L If record is held on<compufef orin an éle&ffohié or mééhine?
readable form:
Printed copy X ;Printed copy derived from !copy in computer readable form*

of rec_er_d_*p - the record*r ; . i(stiffy or compact disc) !
'YES |NO

|

* If you requested a copy or transcription of a record (above), do you ‘ \ X
‘wish the copy or transcription to be posted to you? I ,'
.
| i

A postal fee is payable.

‘Note that if the record is not available in the language you prefer, access may be
granted in the language in which the record is available. i
In which language would you prefer the record? ENGLISH [
G. Notice of decision regarding request for access

‘You will be notified mwr;tmg whether your réq'uest has been ép’proved/denied. ffyou |
wish to be informed thereof in another manner, please specify the manner and provide

the necessary particulars to enable compliance with your request.

How would you prefer to be informed of the decision regarding your request for access
to the record?

IN WRITING.

»
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3IGNATURE OF REQUESTER / PERSON ON WHOSE BEHALF REQUEST IS MADE

day of September 2013.

S )
7< Cl/(_,.(l(,wt— .,(K \\I“ 3 (et S

Cathryn Johnson {
“reedom of Information Programme
south African History Archive (SAHA)
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rwwmu s s v e wmww 1O RECORD OF PUBLIC BODY

(Section 18 (1) of the Promotion of Access to Information Act, 2000
(Act No. 2 of 2000))

[Regulation 2]

)R DEPARTMENTAL USE
Reference number:

:quest received by
ate rank, name and surname of information officer/deputy information officer) on

(date) at (place).
Request fee (if any): R
Deposit fee (if any): R
Access fee; R

SIGNATURE OF INFORMATION
OFFICER/DEPUTY
INFORMATION OFFICER

A.  Particulars of public body

The Information Officer/Deputy information Officer: Marlyn Raswiswi
Department of Justice and Constitutional Development

Private Bag X81

Pretoria

0001

Tel. +27123151715
Fax. +27123578004
Email: mraswiswi@justice.qov.za
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) The particulars of the person who requests access fo the record must be recorded
below.

) Fumish an address and/or fax number in the Republic to which information must be
sent.
Proof of the capacity in which the request is made, if applicable, must be attached.

il names and surname: South African History Archive (SAHA)
antity/Passport number: Non-Profit Trust No. 2522/93
istal address: P.O.Box 31719, Braamfontein, 2017

Fax number: +27866491491

Telephone number: +27117182563

E-Mail Address:foip@saha.org.za

Capacity in which request is made, when made on behalf of another person:
C. Particulars of person on whose behalf request is made

This section must be completed ONLY if a request for information is made on behalf of |
another person. 3

Full names and surname:
Identity number:

D. Particulars of record

a) Provide full particulars of the record to which access is requested, including the
reference number if that is known fto you, to enable the record to be located.

b) If the provided space is inadequate please continue on a separate folio and attach
it to this form. The requester must sign all the additional folios.

o Description of record or relevant part of the record:

» All investigations and reports made at any time into the export of uncut
diamonds during the period 1992-1993 by the company 'De Beers'.

To assist in locating those records, these include records that were compiled in
preparation of a briefing document on the matter to the Standing Committee on
Public Accounts in 2007.

o Reference number, if available:
o Any further particulars of record:
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) A request for access to a record, other than a record containing personal

information about yourself, will be processed only after a request fee has been paid.

You will be notified of the amount required to be paid as the request fee.

c) The fee payable for access to a record depends on the form in which access is
required and the reasonable time required to search for and prepare a record.

d) If you qualify for exemption of the payment of any fee, please state the reason for
exemption.

Reason for exemption from payment of fees:

F. Form of access to record

If you are prevented by a disability to read, view or listen to the record in the form of
access provided for in 1 to 4 hereunder, state your disability and indicate in which form
the record is required.

:Disabri!ity: ' Form in which record is reqUired: -

‘Mark the abpfopriéte box with an “X”.

NOTES: !

| (a)  Your indication as to the required form of access depends on the form in which |
the record is available. |

(b)  Access in the form requested may be refused in certain circumstances. In such;
a case you will be informed if access will be granted in another form. |

(c) The fee payable for access to the record, if any, will be determined partly by

the form in which access is requested.

1. If‘the record is in printed form:
X Copy of record* » flnspection of record
2. lfrecord consists of visual images:

(this includes photographs, slides, video recordings, computer-generated
images, sketches, etc).

view the images ' X ;copy of the images* transcription of the
| | limages*

3. If record consists of recorded words or information which can be reproduced ‘
'in sound: ‘
Listen to the X transcription of soundtrack®

s




-assette) | | ;
. If record is held on computer or in an electronic or machine? '
readable form:

Printed copy X éPri'nte'd copy derived from - copy in comvputef readable
of record™ ithe recorrd* +form*(stiffy or compact disc)
YES NO
If you requested a copy or transcription of a record (above), do you b X

ish the copy or transcription to be posted to you?

- postal fee is payable. -
Note that if the record is not available in the language you prefer, access may be
granted in the language in which the record is available.

In which language would you prefer the record? ENGLISH

G. Notice of decision regarding request for access

You will be notified in writing whether your reqUeéf has been approved/denied. If you
wish to be informed thereof in another manner, please specify the manner and provide
the necessary particulars to enable compliance with your request.

!

How would you prefer to be informed of the decision regarding your request for access
to the record?

IN WRITING.
Signed at Johannesburg this 13" day of September 2013.

SIGNATURE OF REQUESTER / PERSON ON WHOSE BEHALF REQUEST IS MADE

/ .
Kathryn Johnson

Freedom of Information Programme
South African History Archive (SAHA)
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2 B Wi, Sof B WP 1 I NN A% W bl WWAS I.O RECORD OF PUBLIC BODY
(Section 18 (1) of the Promotion of Access to Information Act, 2000
(Act No. 2 of 2000))
[Regulation 2]

' DEPARTMENTAL USE
Reference number;

equest received by
itate rank, name and surname of information officer/deputy information officer) on

(date) at (place).
Request fee (if any): R
Deposit fee (if any): Ro
Access fee: R

SIGNATURE OF INFORMATION
OFFICER/DEPUTY
INFORMATION OFFICER

A.  Particulars of public body

The Information Officer/Deputy Information Officer: Ms Marlyn Raswiswi
Department of Justice and Constitutional Development

Private Bag X81

Pretoria 0001

Tel. +27123151715
[Fax. +27123578004
Email: mraswiswi@justice.gov.za




juesting access to the record

The particulars of the person who requests access to the record must be recorded
below.

by Furnish an address and/or fax number in the Republic to which information must be
sent.
Proof of the capacity in which the request is made, if applicable, must be attached.

Li

Full names and surname: South African History Archive (SAHA)
Identity/Passport number: Non-Profit Trust No. 2522/93
ostal address: P.O.Box 31719, Braamfontein, 2017
ax number: +27866491491
Telephone number: +27117182563
E-Mail Address: foip@saha.org.za

Our reference: SAH-2014-DOJ-0005
Capacity in which request is made, when made on behalf of another person:

C. Particulars of person on whose behalf request is made

This section must be completed ONLY if a request for information is made on behalf of
another person.

Full names and surname:
Identity number:

D. Particulars of record

a) Provide full particulars of the record to which access is requested, including
the reference number if that is known to you, to enable the record to be located.

b) If the provided space is inadequate please continue on a separate folio and attach it
to this form. The requester must sign all the additional folios.

o Description of record or relevant part of the record:
Copies of any and all records, or part of records, as follows:
1. All investigations covering the period the period 1986-2009 into alleged illegal

activities involving Mr Vito Roberto Palazzolo (also known as Mr Robert von
Palace Kolbatschenko).

P
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rererence numaoer, It avallabie:!
Any further particulars of record

es

a) A request for access to a record, other than a record containing personal information
about yourself, will be processed only after a request fee has been paid.

by You will be notified of the amount required to be paid as the request fee.

c)y The fee payable for access to a record depends on the form in which access is
required and the reasonable time required to search for and prepare a record.

d)y Ifyou qualify for exemption of the payment of any fee, please state the reason for
exemption.

Reason for exemption from payment of fees:

F. Form of access to record

If you are prevented by a disability to read, view or listen to the record in the form of
access provided forin 1 to 4 hereunder, state your disability and indicate in which form
the record is required.

Disability: Form in which record is required:

Mark the appropriate box with an “X”.
NOTES:
(a)  Yourindication as to the required form of access depends on the form in
which the record is available.
(b)  Access in the form requested may be refused in certain circumstances. In
such a case you will be informed if access will be granted in another form.
(c})  The fee payable for access to the record, if any, will be determined partly by

the form in which access is requested.

1. Ifthe record is in printed form:
X Copy of record* Inspection of record

2. Ifrecord consists of visual images:
(this includes photographs, slides, video recordings, computer-generated
images, sketches, etc).



images™

If record consists of recorded words or information which can be
produced in sound:

Listen to the X 'transcription of soundtrack™*
soundtrack (audio (written or printed document)
cassette)

If record is held on computer or in an electronic or machine ?
readable form:

Printed copy X Printed copy derived from copy in computer readable
of record* + the record*® form*(stiffy or compact disc)
YES NO
f you requested a copy or transcription of a record (above), do you X

wish the copy or transcription to be posted to you?

A postal fee is payable.

Note that if the record is not available in the language you prefer, access may be
granted in the language in which the record is available.

In which language would you prefer the record? ENGLISH

G. Notice of decision regarding request for access

You will be notified in writing whether your request has been approved/denied. If you
wish to be informed thereof in another manner, please specify the manner and provide
the necessary particulars to enable compliance with your request.

How would you prefer to be informed of the decision regarding your request for access
to the record? In writing, preferably by email.

Signed at Johannesburg this 4% day of February 2014.

SIGNATURE OF REQUESTER / PERSON ON WHOSE BEHALF REQUEST IS MADE

0 LS =

A :
‘\'é/CL/(b’t/gy 4 ;71’ /
/ S A y
Kathryn Johnso
Freedom of Infofmation Programme
South African History Archive (SAHA)

I/)
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cimee e s« —an e —=—we 1O RECORD OF PUBLIC BODY

(Section 18 (1) of the Promotion of Access to Information Act, 2000
(Act No. 2 of 2000))
[Regulation 2]

JR DEPARTMENTAL USE
Reference number:

:quest received by

ate rank, name and surname of information officer/deputy information officer) on

(date) at (place).
Request fee (if any): R
Deposit fee (if any): R
Access fee: R

SIGNATURE OF INFORMATION
OFFICER/DEPUTY
INFORMATION OFFICER

A. Particulars of public body

The Information Officer/Deputy Information Officer: Marlyn Raswiswi
Department of Justice and Constitutional Development

Private Bag X81

Pretoria 0001

Tel, +27123151715
Fax. +27123578004
Email: mraswiswi@)justice.gov.za

D
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Farucuiars or person requesting access to the record

) The particulars of the person who requests access to the record must be recorded
below.

y Furnish an address and/or fax number in the Republic to which information must be
sent.

) Proof of the capacity in which the request is mads, if applicable, must be attached.

ull names and surname: South African History Archive (SAHA)
Jentity/Passport number: Non-Profit Trust No. 2522/93
‘ostal address: P.O.Box 31719, Braamfontein, 2017
‘ax number: +27866491491
Telephone number: +27117182563
E-Mail Address: foip@saha.org.za

SAHA reference: SAH-2014-D0OJ-0002
Capacity in which request is made, when made on behalf of another person:

C. Particulars of person on whose behalf request is made

This section must be completed ONLY if a request for information is made on behalf of
another person.

Full names and surname:
Identity number:

D. Particulars of record

a) Provide full particulars of the record to which access is requested, including
the reference number if that is known to you, to enable the record to be located.

by Ifthe provided space is inadequate please continue on a separate folio and attach it
to this form. The requester must sign all the additional folios.

o Description of record or relevant part of the record:
Copies of any and all records, or part of records, as follows:
1. All investigations into the events surrounding the murder of Dr Robert Van

Schalkwyk Smit and Mrs Jeanne-Cora Smit in Springs, just outside of
Johannesburg, on 22 November 1977.



Smit was a prominent politician. The
urders are commonly referred to in media reports over the past 35 years as the
mit murders'. Itis noted that these deaths occurred over 20 years ago.

o Reference number, if available;
o Any further particulars of record

Fees

a) A request for access lo a record, other than a record containing personal information
about yourself, will be processed only after a request fee has been paid.

by You will be notified of the amount required to be paid as the request fee.

c) The fee payable for access (o a record depends on the form in which access is
required and the reasonable time required to search for and prepare a record.

d) If you qualify for exemption of the payment of any fee, please state the reason for
exemption.

Reason for exemption from payment of fees:

F. Form of access to record

If you are prevented by a disability to read, view or listen to the record in the form of
access provided for in 1 to 4 hereunder, state your disability and indicate in which form
the record is required.

Disability: Form in which record is required:

Mark the appropriate box with an “X”.
NOTES:
(a)  Yourindication as to the required form of access depends on the form in
which the record is available.
(b) Access in the form requested may be refused in certain circumstances. In
such a case you will be informed if access will be granted in another form.
(c)  The fee payable for access to the record, if any, will be determined partly by
the form in which access is requested.

1. If the record is in printed form:
X Copy of record* ;Inspection of record

5L



(this includes photographs, slides, video recordings, computer-generated
images, sketches, etc).
view the images X copy of the images™ transcription of the
images”
3. Ifrecord consists of recorded words or information which can be
‘eproduced in sound:

Listen to the X transcription of soundtrack*
soundtrack (audio (written or printed document)
cassette)

L. If record is held on computer or in an electronic or machine ?
readable form:

Printed copy X Printed copy derived from copy in computer readable
of record* ~ the record” form*(stiffy or compact disc)
YES NO
* If you requested a copy or transcription of a record (above}, do you X

wish the copy or transcription to be posted to you?

A postal fee is payable.

Note that if the record is not available in the language you prefer, access may be
granted in the language in which the record is available.

In which language would you prefer the record? ENGLISH
G. Notice of decision regarding request for access
You will be notified in writing whether your request has been approved/denied. f you

wish to be informed thereof in another manner, please specify the manner and provide
the necessary particulars to enable compliance with your request.

How would you prefer to be informed of the decision regarding your request for access
to the record?

In writing, preferably by email.

35
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5SIGNATURE OF REQUESTER / PERSON ON WHOSE BEHALF REQUEST 1S MADE.

’ ’
.,_ﬁmwf_ Lfolonso—
/
k 4

{athryn Johnson .
‘reedom of Information Programme
south African History Archive (SAHA)
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NATIOMAL PROSECUTING AUTHORI T
South Afirica

18 March 2014

The South African History Archive
o P.O. Box 31719

Braamfontein

2017

Attention: Catherine Johnson

RE: REQUEST FOR ACCESS TO INFORMATION IN TERMS
OF SECTION 18 OF THE PROMOTION OF ACCESS TO
INFORMATION ACT, ACT 2 OF 2000

Dear Ms Johnson

I hereby confirm receipt of your PAIA applications referenced as
G SAH-2014-NPA-0001 to 0005.

After careful perusal of your requests it became apparent that the
information that you requested dates back to dates before the
existence of the NPA and therefore the NPA will not be in a
position to grant you access to such information.

The cases that you refer to was most probably handled by the
then Attorney-General in the Department of Justice.

However, please note that the Attorney-General never had any
investigative authority and therefore investigative reports may be
in the possession of the South African Police Services.

I will therefore, in terms of section 20 of PAIA, transfer your
request to both the Department of Justice and Constitutional
Development and the South African Police Services for further
handling and disposal.

TN,

T 2 P

Page 1

b

Justice I aur sociely so thal people can live in freedom and security
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0005 as closed on my side.

urs truly

Theodore Leeuwschut
Deputy Information Officer: NPA

Date: /,?/ c?(:{-’//%

Page 2

D
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QUEST FOR ACCESS TO RECORD OF PUBLIC BODY
(Section 18 (1) of the Promotion of Access to Information Act, 2000
(Act No. 2 of 2000))
[Regulation 2]

.| DEPARTMENTAL USE
Reference number: e

lequest received by
sate rank, name and surname of infermation officer/deputy information officer) on

(date) at (place).
Request fee (if any): R
Deposlit fee (if any): R i
Access fee: R

SIGNATURE OF INFORMATION
OFFICER/DEPUTY
INFORMATION OFFICER

A,  Particulars of public body

The Information Officer/Deputy Information Officer: Mr Theodore Leeuwschut
National Prosecuting Authorlty

Frivate Bag X752

Pretoria 0001

Tel +27128456000
Fax. +27128047335
Emall: tleewschust@npa.gov.za
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a) The particulars of the person who requests access to the record must be recordad

below.
by Furnish an address and/or fax number in the Republic to which information must be

sent.
¢) Proof of the capacity in which the request is made, if applicable, must be attached.

Full names and surname: South African History Archive (SAHA)
Identity/Passport number: Non-Profit Trust No. 2522/03

Postal address: P.O.Box 31719, Braamfontein, 2017

Fax number: +27866491491

Telephone number: +27117182563

E-Mail Address: foip@saha.org.za

Our reference; SAH-2014-NPA-0003

Capacity in which request is made, when made on behalf of another person:
C. Particulars of person on whose behalf request is made

This section must be completed ONLY if a requést for information is made on behalf of
another person.

Full names and surname:
|dentity number:

D. Particulars of record

a) Provide full particulars of the record (o which access is requested, including
the reference number if that is known to you, to enable the record to be located
by If the provided space is inadequate please conlinue on a separate folio and attach i
to this form. The requester must sign all the additional folios.

o Description of record or relevant part of the record:

Copies of any and all records, or part of records, as follows:

All investigations covering the period 1977-1997 into alleged illegal activitios

1.
(including but not limited to 'gold smuggling’) invelving Mr Paul Ekon.

g‘_‘___,:—-

b
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o Reference number, if available:
o Any further particulars of record

i, Fees

a) A request for access o a record, other than a record containing personal information
about yourself, will be processead only after a request fee has been paid.

b) You will be notified of the amount required to be paid as the request fee.

c) The fee payable for access (o a record depends on the form in which access s
required and the reasonable fime required to search for end prepare a record.

dy If you qualify for exemption of the payment of any fee, please state the reason for

exemplion,

Reason for exemption from payment of fees:

F. Form of access to record

I you are prevented by a disability to read, view or listen to the record in the form of
access pravided for in 1 {o 4 hereunder, state your disability and indicate in which form

the record is required.
Disability: Form in which record is required:

Mark the ébprébr)"ate box with an “X”,
NOTES:
(a)  Yourindication as to the required form of access depends on the form in
which the record is available.
{b)  Access in the form requested may be refused in certain circumstances. In
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readable form
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* If you requested a copy or transcription of a record (above), do you : X

wish the copy or transcription to be posted to you?
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De Beers on Tax Exemptions of Export Diamonds; Fidentia:
hearings

Public Accounts [1]
—Meeting Report Information ———————--— -

[ Date of Meeting: 12 Sep 2007

Minutes:

STANDING COMMITTEE ON PUBLIC ACCOUNTS
12 September 2007
DE BEERS ON TAX EXEMPTIONS OF EXPORT DIAMONDS; FIDENTIA: HEARINGS

Acting Chairperson: Mr V Smith (ANC)

]

Relevant documents:

De Beers briefing document ~ strictly for Members only

AG’s briefing document on De Beers

Standing Comunittee on Public Accounts: 12 June 2007 meeting: interaction with the Minister of Minerals and Energy on
SCOPA 62nd report 2005: South African Diamond Board {2]

3usiness Report news article June 13 2007: MPs challenge De Beers over mysterious exports (see Appendix)

Audio recording of meeting [3]

sSUMMARY

Che Comunittee interrogated the De Beers delegation on the tax exemptions relating to the export of diamonds in order to
sonclude the matter and subinit its report to Parliament. It was the Committee’s view that there had been a ‘spike’ in the
sxport of diamonds just prior to the coming to power of a democratic govemment. The Department of Minerals and Energy,
he South African Diamonds Board, and the Office of the Auditor-General expressly concurred with this 